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The Goal of the Report:

1. To assess the legal constraints for sourcing local and seasonal food.
2. What could be changed to make local and seasonal food more competitive?

To be able to meet the objectives, the report is structured in the following manner:

introduces the report's conceptual framework and answers
the question of what procurement law is and why it is relevant for public entities buying food. Part |
also introduces the concept of Sustainable Public Procurement and provides the context of historical
legal development in sustainability considerations in public procurement.

highlights the tensions
between various objectives and principles of procurement law that must be considered when
procuring food and highlights some legal risks associated with the application of local and seasonal
food from small producers.

answers the question of what could be changed in the procurement
law to make local and seasonal food more competitive.

provides concluding remarks.
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Part I: Introduction and Context

Key Learnings

e Diverse EU Procurement Models: EU public food procurement varies, with models ranging from in-house
kitchens to outsourced canteens and catering, influencing the scale and framework of public
procurements.

o Significant Market Influence: With over €2 trillion spent, accounting for approximately 14% of its GDP,
the EU's procurement has a substantial market influence, highlighting its potential to drive sustainability.

e Evolution of Procurement Objectives: EU public procurement law has expanded from purely economic
aims focused on free movement within the EU to include social and environmental criteria, aiming to fulfil
broader societal goals.

e Complexity in Sustainable Food Systems: Sustainable food systems are recognised as multidimensional,
requiring context-specific strategies that ensure long-term food security and nutrition while preserving
various societal aspects.

e Sustainable Public Procurement Goals: The EU's SPP strategy combines Green Public Procurement and
Socially Responsible Public Procurement, targeting reduced environmental impacts and promoting ethical
sourcing and job creation.

¢ Challenges in Sustainable Food Procurement (SfP) SfP addresses the complexity of food sustainability by
integrating multifaceted criteria into procurement practices, which may involve prioritising certain
sustainability aspects over others.

e Soft Law Instruments: Since 2008, the EU has encouraged greener procurement practices with non-
binding instruments like the GPP criteria for food and catering.

e European Strategies: The Green Deal aims for a climate-neutral Europe by 2050, with procurement as a
critical strategy; the Farm to Fork focuses on sustainable food systems and procurement.
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Food for public institutions—Ilike hospitals, schools, universities, prisons, kindergartens, elderly care
homes, and canteen/cafeterias within public buildings—is often procured through a public
procurement process.! This process is essentially a method in which public entities, whether local or
central governments or other public bodies, use public funds to purchase goods and services from the
commercial marketplace. The result of this process is a public contract between the public buyer and
the supplier, who is selected as the winner of the procurement process.

The way in which food purchases are organised varies significantly based on the country's
administrative structure and how various competencies are distributed within its systems. For
instance, in some countries, food procurement is centralised.? This means that a single institution is
responsible for purchasing food for all schools, hospitals, and other regional public bodies. For
example, in November 2016, a Danish central purchasing body called Staten og Kommunernes
Indkgbsservice A/S (SKI) established a national framework agreement for food, which was awarded
to a large food wholesaler, Hgrkram. 65 out of 98 Danish municipalities signed up to this framework
agreement and called their food procurements out of it.2 Conversely, other countries such as Sweden,
Estonia, France, and Germany have a decentralised approach where individual publicinstitutions, such
as kindergartens or elderly care facilities, prepare their own tender for food procurement. These
organisational differences can significantly affect the scale, scope, and value of food procurements
and, consequently, the applicable legal framework. In most cases, the landscape is mixed between
some level of centralisation and decentralisation.

What exactly is purchased also differs widely or, FOOD PROCUREMENT

more precisely, how public bodies organise the

public task of providing food for the users of

public institutions. Broadly speaking, public | |
institutions have two primary models for
acquiring food: they purchase food products or
food services. The chosen model largely depends
on whether they possess in-house kitchens and

employ internal staff.

Figure 1: What is being purchased in food procurement?

! In addition to public procurement, the canteens in these institutions can be run by private entities based on lease or concession agreements.

2 M Mikkola, U Ala-Karvia, and M Stein, 'Public Meal Provision in the Baltic Sea Region: Analysis of Issues and Challenges towards Sustainable Public Food
Systems' in M Stein, M Mariani, R Caranta, and Y Polychronakis (eds), Sustainable Food Procurement Legal, Social and Organisational Challenges (1st
edn, Routledge 2024).

3 T Megrch, 'Udbudsbetingelserne for ‘udbud 50.90 Fgdevarer’ [Terms and Conditions for ‘Tender 50.90 Food’]' (5 December 2016)
https://fodevarewatch.dk/Fodevarer/article9202280.ece accessed January 2023.
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The self-operated or in-house model involves institutions like schools and hospitals with their own
kitchens and staff, typically purchasing raw food products such as meat, dairy, fruits, and vegetables
and preparing the meals themselves. This model is prominent in the city of Copenhagen, where the
culinary infrastructure encompasses three distinct groups of kitchens, each varying in size and
function. The two largest central kitchens are culinary powerhouses, each preparing approximately
8,000 meals daily. These meals, made from scratch using procured food products, are then distributed
to various schools and elderly residing in their own homes within the city. A second group consists of
substantial local kitchens serving a specific community need, while the third group includes smaller
kitchens, primarily situated in kindergartens and elderly care homes, adding to the diversity of the
food preparation landscape. Overall, the city boasts around 1100 kitchens, demonstrating that on-site
food production is the standard practice across a multitude of institutions.

In countries like Germany, Sweden, Finland, Denmark, and Poland, over 70% of the total public
expenditure is allocated to the self-operating model. In contrast, countries like Spain, Portugal, and
Ireland devote less than 40% of their budget to this solution.* On the other hand, public institutions
without their own kitchens or staff typically purchase canteen, catering, or vending machine services,
a scenario referred to as the contracted-out model.

Public institutions can purchase the service of preparing food - catering. They can also purchase the
service of vending machines, although, in practice, they provide the space to set them up and rarely
interfere with how these machines function.® On the other hand, canteens are usually leased by public
entities to third parties, charging rent.

In 2012, contract caterers constituted 35.2% of the total value of the public food service market in the
EU.® They account for more than 50% of the public expenditure in countries like Spain, Portugal,
Ireland, Luxembourg, Austria, and Italy (see Figure 2).

4B De Almeida Ferreira Neto, R Rodriguez Quintero, O Wolf, P Sjégren, P Lee, D Eatherley, Revision of the EU Green Public Procurement Criteria for Food
and  Catering  Services  (Publications  Office of the  European Union 2016) EUR 28050, JRC102669, p 45
https://publications.jrc.ec.europa.eu/repository/handle/JRC102669 DOI: 10.2791/099130.

5> On how to actively impact sustainability of food in the vending machines see: N Tecco and E Dansero, ‘Sustainable Food Procurement and Universities:
A Participative and Eco-Innovative Tender for the Vending Machines at the University of Turin’ in M Stein, M Mariani, R Caranta, and Y Polychronakis
(eds), Sustainable Food Procurement: Legal, Social and Organisational Challenges (1st edn, Routledge 2024) 132-145.

6 De Almeida Ferreira Neto and others (n 4) 46.; European Federation of Contract Catering Organisations (FERCO), 'The European Contract Catering Sector
and the future of the VAT Regime' (2012)
http://www.foodserviceeurope.org/gallery/58/Briefing%20Paper%200n%20VAT%20and%20Catering%20(August%202012).pdf accessed December
2022.
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Contracted Market self Total Social Foodservices Market
Operated
Population bl lDlL) Estimation Contracted Market e ettt Total Meals Potential Market Total Meals 2l Workers
in 2017 Contract year Meals per Value rs Market SES Total Meals SFS Value - Meals/p (HDC)
2016 Day (HDC) Penetr. % op.total
AT 8.772.865 68.500.000 269.818 244.000.000,00 € 6.262 27,00% 185.203.704 253.703.704 903.703.703,70 € 999.325 11,39% 23.193
BE 11.365.834 149.000.000 586.903 672.000.000,00 € 17.246 31,40% 325.522.293 474.522.293 2.140.127.388,54 € 1.869.118 16,45% 54.924
DK 5.748.769 70.000.000 275.726 389.000.000,00 € 9.983 18,30% 312.513.661 382.513.661 2.125.683.060,11 € 1.506.701 26,21% 54.554
FI 5.503.297 108.000.000 425.406 565.000.000,00 € 14.500 22,10% 380.687.783 488.687.783 2.556.561.085,97 € 1.924.915 3498% 65.612
FR 67.024.459 1.371.000.000 5.400.295 6.110.000.000,00 € 95.000 38.00% 2.236.894.737 3.607.894.737 16.078.947.368,42 € 14.211.304 21,20% 250.000
DE 82.800.000 612.000.000 2.410.635 3.029.000.000,00 € 77.736 17,80% 2.826.202.247 3.438.202.247 17.016.853.932,58 € 13.542.894 16,36% 436.722
IE 4.774.833 100.000.000 393.895 344.000.000,00 € 8.828 62,10% 61.030.596 161.030.596 553.945.249,60 € 634.291 13,28% 14.216
IT 60.589.445 885.000.000 3.485.968 3.960.000.000,00 € 84.368 54,00% 753.888.889 1.638.888.889 7.333.333.333,33 € 6.455.495 10,65% 156.237
NL 17.081.507 321.000.000 1.264.402 1.236.000.000,00 € 31.721 38,40% 514.937.500 835.937.500 3.218.750.000,00 € 3.292.713 19,28% 82.606
PT 10.309.573 165.000.000 649.926 451.000.000,00 € 11.574 58,70% 116.090.290 281.090.290 768.313.458,26 € 1.107.200 10,74% 19.718
ES 46.528.966 426.000.000 1.677.991 1.730.000.000,00 € 44.399 42,10% 585.876.485 1.011.876.485 4.109.263.657,96 € 3.985.727 8,57% 105.460
SE 9.995.153 114.000.000 449.040 519.000.000,00 € 13.320 14,50% 672.206.897 786.206.897 3.579.310.344,83 € 3.096.827 30,98% 91.860
UK 65.808.573 1.244.000.000 4.900.049 4.130.000.000,00 € 105.993 37,50% 2.073.333.333 3.317.333.333 11.013.333.333,33 € 13.066.798 19,86% 282.647
Tsout|;| 396.303.274 5.633.500.000 22.190.054 23.379.000.000,00 € 600.000 32,74% 11.044.388.413 16.677.888.413 71.398.125.916,64 € 65.693.307 16,58% 1.832.366
ogl‘fr 115.501.814 1.591.627.108 6.269.334 3.183.254.215,17 € 81.695 32,74% 3.269.110.847 4.860.737.955 9.721.475.909,12 € 19.146.186 16,58% 249.493
Total 511.805.088 7.225.127.108 28.459.388 26.562.254.215,17 € 681.695 37,50% 14.313.499.260 21.538.626.368 81.119.601.825,76 € 84.839.493 16,58% 2.081.858

Figure 3: Division of the Social Food Service Market in 2016 (Mariani & Stojanovic, 2018)7

7 M Mariani and A Stojanovic, Eating City 2018 White Paper: An Overview of the European Foodservices Market. Fostering Holistic Vision in Public Food Procurement (2018) 12.
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Whether centralised or decentralised, or whether purchasing food goods or food services described
in previous paragraphs, food is usually purchased through a public procurement procedure.
Depending on the value of the contract and who is buying, different rules apply.

From the perspective of sustainability, it is essential to underline that the scale of public procurement
is vast and directly impacts citizens. It represents about one-third of total government spending in
OECD countries. For instance, EU expenditures alone account for over €2 trillion, equivalent to around
14% of the EU's GDP.2 Out of this, food procurement is valued at an estimated €82 billion annually.®
These substantial figures place governments among the world's largest food purchasers, giving them
significant influence to create, shape, and potentially even distort markets. Their choice of suppliers
for public contracts can also have profound societal impacts and significant environmental
implications. Thus, the manner in which contracting authorities conduct public procurement matters
for achieving sustainability and delivering sustainable food to the public table.

To be able to investigate legal opportunities and limitations concerning public procurement of food, it
is first necessary to clarify terminology. Therefore, the initial step involves exploring the meaning of
Sustainable Public Procurement and defining what constitutes sustainable food.

1. What is Sustainable Public Procurement?

Throughout history, public procurement has served as a national purchasing policy for broader societal
goals. These goals span a range of issues, including equal pay, unemployment reduction,
environmental protection, social inclusion, and promotion of innovation.!® For example, public
procurement has been instrumental in fostering economic growth in underprivileged regions,
stimulating general economic activity, and maintaining ongoing activity and employment in specific
sectors.!?

However, public procurement, particularly its regulation at the EU level, has primarily aimed to
eliminate discrimination and ensure equal treatment of all bidders through opening domestic markets
to competition across the EU. Since 1971, rules established by secondary EU law have mandated open
and transparent procedures for awarding contracts aimed at dismantling protectionist barriers.
Nationally, this has been translated as focusing on achieving the best value for money, which,
unfortunately, often meant prioritising the lowest price. The overarching principle of non-
discrimination in EU law and the deep-seated belief in the free internal market were once thought to

8 EU Commission, 'Public Procurement' https://ec.europa.eu/growth/single-market/public-procurement _en accessed December 2022.

° GIRA Foodservice, The Contract Catering Market in Europe 2009 — 2014 — 15 Countries (2014) for FoodServiceEurope, October 2014.

10 C McCrudden, Buying Social Justice: Equality, Government Procurement, & Legal Change (OUP Oxford 2007) 37-48 and for historical development see
C McCrudden, 'Using Public Procurement to Achieve Social Outcomes' (2004) 28(4) Natural Resources Forum 257-267.

11 The first public procurement directives expressly allowed for the adoption of positive discrimination measures in favour of companies established in
economically less favoured regions. See: Council Directive 71/305/EEC of 26 July 1971 concerning the coordination of procedures for the award of
public works contracts, art 29/4; Council Directive 77/62/EEC of 21 December 1977 coordinating procedures for the award of public supply contracts,
arts 25/4 and 26; and Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award of public works contracts,
art 31.
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restrict the incorporation of social and environmental criteria in procurement decisions. However,
over the past thirty years, there has been a gradual shift toward incorporating specific policy
objectives—known as horizontal, secondary or strategic policies—through public procurement.?
These policies could be environmental, social, or other types that aim to incorporate considerations
traditionally not included in public procurement procedures.'*> More precisely, they extend beyond
what has traditionally been the procurement's functional objective (supporting the establishment of
an unrestricted internal market) to generate greater influence and strategic objectives.

Several classifications exist for categorising horizontal policies. Arrowsmith proposes the following for
the analysis and differentiation of horizontal policies:

e Policies ensuring minimal compliance with the standing regulation and policies ensuring something
above minimal compliance (e.g., paying minimal wage or paying 'fair' wage that exceeds minimal
wage);

e Policies concerning only subject-matter of the contract and more general ones (e.g., paying 'fair'
wage only to employees engaged in government work or requiring government contractors to pay
all their employees fair' wage);

e Different mechanisms within public procurement for implementing policies (e.g., the decision to
purchase or not, specifically designed contract performance or award criteria).*

The use of public procurement as a policy tool extends beyond national realms to regional and global
levels, as evidenced in the EU and UN's commitment to sustainable development goals. This has given
rise to Sustainable Public Procurement (SPP). The latter refers to the process of purchasing goods,
services, and works by public sector organisations in a way that benefits not only the economy but
also the environment and society. This approach integrates requirements, specifications, and criteria
that are compatible and in favour of the protection of the environment, social progress, and economic
development. It means making procurement decisions that ensure the best value for money in the
long term, considering not just the initial purchase price but also the life-cycle costs of products and
services, as well as their impact on environmental sustainability and social welfare.*®

SPP is a fusion of two concepts: Green Public Procurement (GPP) and Socially Responsible Public
Procurement (SrPP). GPP involves public authorities purchasing goods, services and works with a

2.5 Arrowsmith, 'Public Procurement as an Instrument of Policy and the Impact of Market Liberalisation' (2002) 144 International Library of Critical
Writings in Economics 445-494.; S Morettini, 'Public Procurement and Secondary Policies in EU and Global Administrative Law' in Global Administrative
Law and EU Administrative Law (2011) 187-209, https://doi.org/10.1007/978-3-642-20264-3 10.

13 S Arrowsmith and P Kunzlik, 'Public Procurement and Horizontal Policies in EC Law: General Principles' in S Arrowsmith and P Kunzlik (eds), Social and
Environmental Policies in EC Procurement Law: New Directives and New Directions (Cambridge University Press 2009) 9,
https://doi.org/10.1017/CB0O9780511576041.

14 S Arrowsmith, 'Horizontal Policies in Public Procurement: A Taxonomy' (2010) Journal of Public Procurement 152. https://doi.org/10.1108/JOPP-10-02-
2010-B001.

15 EU Commission, 'Green Public Procurement' https://green-business.ec.europa.eu/green-public-procurement _en accessed June 2022.
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reduced environmental impact throughout their lifecycle compared to conventionally procured
items.2 This is often associated with limiting water use, promoting 'ecological' origin, and encouraging
the use of renewable energy. The EU, particularly under the EU Green Deal, has championed the green
policy agenda in public procurement.’

SrPP promotes public authorities' purchasing of ethical products and services and uses public tenders
to create job opportunities and improve working conditions, particularly for those disabled and
disadvantaged. This can include heightening attention to human rights protection, tackling labour
issues such as minimum wage, social inclusion, occupational health and safety, and ensuring freedom
of association.*®

GPP

Enviromental
considerations

: SPP
Public
Procurement SrPP
Economic Social
considerations considerations

Figure 4: Building blocks of Sustainable Public Procurement

16 p Kunzlik, ‘Green Public Procurement—European Law, Environmental Standards and “What To Buy” Decisions’ (2013) 25 Journal of Environmental Law
173 https://doi.org/10.1093/jel/eqt006; D Sabockis, Competition and Green Public Procurement in EU Law: A Study Under Directive 2014/24/EU (PhD
thesis, Jure Forlag AB 2022).

17 M Andhov and F Muscaritoli, ‘Climate Change and Public Procurement: Are We Shifting the Legal Discourse?’ in W A Janssen and R Caranta (eds),
Mandatory Sustainability Requirements in EU Public Procurement Law: Reflections on a Paradigm Shift (Hart Publishing 2023) 21-38.

8 M Andhov, 'Corporate Social Responsibility and Sustainability in Danish Public Procurement' (2017) 12 European Procurement & Public Private
Partnership Law Review 333, https://doi.org/10.21552/epppl/2017/3/14; M Andhov and B Bergsson, 'Equal Pay and EU Public Procurement Law —
Case Study of Mandatory Icelandic iST85 Standard' (2021) 4 Nordic Journal of European Law 1, https://doi.org/10.36969/njel.v4i1.23178; O Martin-
Ortega and C Methven O’Brien (eds), Public Procurement and Human Rights- Opportunities, Risks and Dilemmas for the State as Buyer (Edward Elgar);
B Sjafjell and A Wiesbrock (eds), Sustainable Public Procurement under EU Law: New Perspectives on the State as Stakeholder (Cambridge University
Press 2016).
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2. What is Sustainable Food?

There is no universally accepted definition of what sustainable food is. The challenge in finding
consensus on what constitutes this phenomenon is connected with sustainability itself being a
multidimensional and elusive concept. Consequently, food sustainability depends on multiple context-
specific factors. One of the most comprehensive definitions currently in use states:

“A sustainable food system is one that contributes to food security and nutrition for all in such a way that the
economic, social, cultural, and environmental bases to generate food security and nutrition for future
generations are safequarded.” *°

Essentially, a sustainable food system is profitable across all stages of the food lifecycle, ensuring
economic sustainability, provides extensive societal benefits for social sustainability, and has a positive
or neutral impact on the natural resource environment.?° This definition incorporates general
principles that often conflict, and only structured frameworks with transparent, objective, and
verifiable criteria can practically and equitably enforce evaluations of food sustainability.

The issue of sustainable food in law and policymaking is 'wicked' as it has no clear definition, solutions
to it are not right or wrong but somewhat better or worse, every problem within it is a symptom of
another, and its multiple stakeholders have conflicting agendas.?! It is multi-causal and multi-scalar,
with no definitive end to solutions. This indicates that there is no 'one-size-fits-all' solution for making
food systems sustainable. Instead, solutions are context-specific, depending on factors like
consumption patterns, available resources, poverty levels, and policy implementation capacities,
which can vary significantly across countries and regions.?? The key is to view the challenge from
various angles and balance multiple objectives to achieve the most equitable and appropriate
outcomes.

19H Nguyen, 'Sustainable Food Systems: Concept and Framework' [Brief based on a training course “Introduction to Sustainable Food Systems and Value
Chains”] (FAO 2018) 8; J von Braun, K Afsana, L Fresco, M Hassan, and M Torero, 'Food Systems—definition, concept and application for the UN Food
Systems Summit' (2021) 27 Sci Innov

20 |pid.

21 HW Rittel and MM Webber, 'Dilemmas in a General Theory of Planning' (1973) 4 Policy Sciences 155, https://doi.org/10.1007/BF01405730.

22 K Dekeyser, F Rampa, C D’Alessandro and P Bizzotto Molina, The Food Systems Approach in Practice: Our Guide for Sustainable Transformation
(European Centre for Development Policy Management 2020) 6.
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Figure 5: Sustainability in Food Systems

Designing Sustainable Food Procurement (SfP) requires an understanding that food is not just another
commodity like pens and pencils.?®> Food, with its undeniable importance as a fundamental
component of human survival, culture, tradition, and lifestyle, shares more in common with public
interest goods like clean air and water than with other categories of goods and services.?* Hence, it
is vital to acknowledge the seven central pillars of sustainable food systems, which offer a preliminary
list of aspects to consider when designing SfP.2°> The emphasis on health, quality, resilience, and ethics
alongside the broader economic, social, and environmental pillars in sustainable food systems
addresses the unique impacts of food on society. Health is a priority due to food's direct influence on
diet-related non-communicable health risks and diseases.?® Quality is critical for ensuring safety and

2 EU Commission, Directorate-General for Research and Innovation, Group of Chief Scientific Advisors, Towards a Sustainable Food System — Moving
from Food as a Commodity to Food as More of a Common Good: Independent Expert Report (Publications Office 2020)
https://data.europa.eu/doi/10.2777/282386 31; J Vivero-Pol, 'Food as Commons or Commodity? Exploring the Links between Normative Valuations
and Agency in Food Transition' (2017) 9(3) Sustainability 442 https://doi.org/10.3390/su9030442.

24 M Andhov, S Mikulic and L Rine Nielsen, ‘Transforming Food Systems: The Role of Public Procurement’ in M Stein, M Mariani, R Caranta, and Y
Polychronakis (eds), Sustainable Food Procurement: Legal, Social and Organisational Challenges (Routledge 2024).

25 European Public Health Alliance (EPHA), Public Procurement for Sustainable Food Environments (2019) https://epha.org/wp-
content/uploads/2019/12/public-procurement-for-sustainable-food-environments-epha-hcwh-12-19.pdf accessed 16 April 2022; P Mason & T Lang,
Sustainable Diets: How Ecological Nutrition Can Transform Consumption and the Food System (Routledge 2017); F Galli, E Favilli, S D'amico and G
Brunori, A Transition Towards Sustainable Food Systems in Europe: Food Policy Blueprint Scoping Study (Laboratorio di Studi Rurali Sismondi 2018).

26 ML Niebylski, T Lu, NR Campbell, J Arcand, A Schermel, D Hua, KE Yeates, SW Tobe, PA Twohig, MR L'Abbé, and PP Liu, 'Healthy Food Procurement
Policies and Their Impact' (2014) 11(3) International Journal of Environmental Research and Public Health 2608, DOI: 10.3390/ijerph110302608.
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consumer trust. Resilience is necessary to safeguard food security against disruptions of supply.?’
Ethical considerations are fundamental to maintaining fairness and humane practices alongside the
food supply chains.?®

The subsequent step is to determine which of these can be incorporated into public procurement

SEVEN PILLARS OF
SUSTAINABLE FOOD SYSTEMS

ENVIRONMENTAL SOCIAL RESILIENCE

E.g. Eg
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Climate f .
change, diets and economic
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Figure 6: Seven Pillars of Sustainable Food Systems adapted from EPHA (2019), Mason & Lang
(2017) and Galli et al. (2018)

design and to what extent. Manoeuvring on such a general level is challenging. As Schebesta and
Casado note:

"While 'fuzzy concepts' can be useful in achieving political consensus, they are of little use in public
procurement, which requires sharply defined criteria to be operational.” ?°

Therefore, in practice, SfP will address only some but not all aspects of food sustainability. This clearly
illustrates the trade-offs involved in defining some of the criteria used most in SfP.

27 R Caranta, 'The Impact of the "Farm to Fork" Strategy on Sustainable Food and Catering Procurement' in M Stein, M Mariani, R Caranta, and Y
Polychronakis (eds), Sustainable Food Procurement: Legal, Social and Organisational Challenges (Routledge 2024) 189, 194, 199-200.

28 M Mariani, 'A Paradigm Shift in Public Food Service' in M Stein, M Mariani, R Caranta, and Y Polychronakis (eds), Sustainable Food Procurement: Legal,
Social and Organisational Challenges (Routledge 2024) 216.

29 H Schebesta and MJ Plana Casado, ‘Food: Mandatory EU Public Procurement Criteria for Food after the Farm to Fork Strategy’ in WA Janssen and R

Caranta (eds), Mandatory Sustainability Requirements in EU Public Procurement Law: Reflections on a Paradigm Shift (Hart Publishing 2023) 133-
134.
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3. The Role of Procurement Law in Sustainable Food Procurement

EU Public Procurement Law governs the contracts awarded by ‘'contracting authorities'—a
comprehensive term that covers the vast majority of public entities, including government
departments, local municipalities, public schools, hospitals, and more.3® The law essentially applies to
the award of contracts for pecuniary interest that are concluded in writing, agreed between one or
more contracting authorities and economic operators, and are intended for the acquisition of goods
(like food items such as meat, vegetables or premade, packed, off-the-shelf meals) or provision of
services (such as canteen, catering, vending machines services).3!

The term' pecuniary interest implies a mutual consideration between contracting parties.3? A public
contract must be synallagmatic—binding both parties to a clear exchange.?® Though a precise
definition is elusive, the Court of Justice of the European Union (CJEU) has clarified that even partial
reimbursement of costs for providing goods or services can suffice to establish pecuniary interest.3*
More precisely, in the context of SfP, an economic operator's consideration generally involves the
provision and delivery of food goods or services, while the contracting authority's consideration
involves a monetary sum in return.

EU Public Procurement Law only applies when the estimated monetary value of the public contract
reaches or exceeds certain amounts—known as thresholds—and the contracts are assumed to be of
cross-border interest.3> However, national rules apply to public contracts of lower value, and the
procurement process for these must still respect the general principles of EU law, such as non-
discrimination. 3¢

In summary, if a public institution that is a contracting authority—as regulated by EU Procurement
Law in Article 2(1)(1) of Directive 2014/24/EU—procures food goods or services valued high enough
to trigger the EU thresholds, then EU Public Procurement Law must be applied. If the value of the

30 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement and repealing Directive 2004/18/EC
0J L94, 28.3.2014, p. 65-242., art 2(1)(1)-(4). Aside from Directive 2014/24/EU (also often referred to as “Classic” procurement directive), the body
of EU Public Procurement Law consists of “Utilities”, “Concessions”, “Defence” and “Remedies” directives, i.e.: Directive 2014/25/EU of the European
Parliament and of the Council of 26 February 2014 on procurement by entities operating in the water, energy, transport, and postal services sectors
and repealing Directive 2004/17/EC OJ L 94, 28.3.2014, p. 243—374; Directive 2014/23/EU of the European Parliament and of the Council of 26
February 2014 on the award of concession contracts OJ L 94, 28.3.2014, p. 1-64; Directive 2009/81/EC of the European Parliament and of the Council
of 13 July 2009 on the coordination of procedures for the award of certain works contracts, supply contracts and service contracts by contracting
authorities or entities in the fields of defence and security, and amending Directives 2004/17/EC and 2004/18/EC OJ L 216, 20.8.2009, p. 76-136;
Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amending Council Directives 89/665/EEC and 92/13/EEC
with regard to improving the effectiveness of review procedures concerning the award of public contracts OJ L 335, 20.12.2007, p. 31-46.

31 Directive 2014/24/EU, arts 1 & 2. While this directive also applies to 'works', such provisions are not relevant to the scope of this study.

32 For a more detailed discussion on the concept of pecuniary interest, see: P Bogdanowicz, 'Contract in European Union Public Procurement Law' in P
Bogdanowicz (eds.) Contract Modifications in EU Procurement Law (Edward Elgar Publishing 2021) 6-28, 9-10.

33 Case C-51/15, Remondis, ECLI:EU:C:2016:985, para 43; Case C-796/18, Informatikgesellschaft fiir Software -Entwicklung, ECI: EU:C:2020:395, para
40; Case C-328/19, Porin kaupunki, ECLI: EU:C:2020:483, para 47.

34 Case C-388/12, Comune di Ancona, ECLI: EU: C: 2013: 734, para 51, Case C-367/19, Tax-Fin-Lex, ECLI:EU:C:2020:685, paras 24-27.

35 Current thresholds can be viewed at: EU Commission, 'Public Procurement - Thresholds' https://single-market-economy.ec.europa.eu/single-
market/public-procurement/legal-rules-and-implementation/thresholds_en accessed 1 March 2024.

36 Case C-59/00, Vestergaard, ECLI:EU:C:2001:654.
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contract is lower than the threshold but the contract has a cross-border interest, the general EU Treaty
principles still must be respected. Non-compliance with this law can lead to legal repercussions for the
contracting authority, which could include contract termination, penalties, and damages.3’

4. Moving from 'How to Buy' to 'What to Buy'?

The EU Public Procurement Law is procedural law. Therefore, the directives focus on procedures rather
than substance; they regulate how to buy. Further, the set of exclusion criteria in Article 57 provides
contracting authorities with a closed list of whom not to buy from. The default position is that every
economic operator established in a Member State is otherwise permitted to participate in public
procurement (if they fulfil the established criteria). Besides this list, the limitations of who not to buy
from may follow from other legal sources such as the EU Foreign Subsidy Regulation®® or regulations
issuing sanctions on businesses from specific countries, e.g., Russia, amidst its invasion of Ukraine.?®

Consequently, the Public Procurement Law provides a framework on how to procure sustainable food,
but the procurement law traditionally will not impact what is to be bought, e.g., whether the food
procured is to be organic, fresh, or without antibiotics. The latter is left to the discretion of contracting
authorities generally guided by the Member States as they are the ones that are believed to know best
how to fulfil the public need and make the decision to what extent they wish for the food to have
specific characteristics such as, e.g., low environmental impact and exactly how low.*° The limitations
of contracting authorities' discretion in terms of sustainability provide principles of non-discrimination
and equal treatment. A shift in these assumptions is currently observed in EU public procurement,
based on the EU Green Deal and legislation erected on its basis.*! These changes de facto shift the
focus of the public procurement framework from 'how' to buy to ultimately 'what' contracting
authorities are to buy or, more precisely, what they are not to buy anymore.*? Therefore, raising the
bottom line of what is acceptable on the EU market regarding environmental impact. For instance,
there are clear indications that the EU is becoming more stringent on contracting authorities by
establishing minimum mandatory green criteria in various sectors. Such a mandatory approach
develops as a trend with various countries following suit, e.g., in Italy, France, Spain, and Portugal,

37 Directive 2014/24/EU, art 73. and to Directive 2007/66/EC (n 30) Remedies Directive.

38 Regulation (EU) 2022/2560 of the European Parliament and of the Council of 14 December 2022 on foreign subsidies distorting the internal market
0J L 330, 23.12.2022, p. 1-45.

3% M Andhov and M Kania, ‘Ever-Growing Restrictions on Whom Public Buyers can Contract with — Contemporary Developments in the EU Public
Procurement’ (Bestek-Procurement Blog, 15 June 2023) https://bestek-procurement.com/ever-growing-restrictions-on-whom-public-buyers-can-
contract-with-contemporary-developments-in-the-eu-public-procurement/ accessed 10 September 2023.

40 p Trepte, ‘The Contracting Authority as Purchaser and Regulator: Should the Procurement Rules Regulate what we Buy?’ in G Skovgaard @lykke, C
Risvig Hansen, and CD Tvarng (eds), EU Public Procurement: Modernisation, Growth and Innovation: Discussions on the 2011 Proposals for
Procurement Directives (DJ@F Publishing 2012) 85.

41 W Janssen & R Caranta, Mandatory Sustainability Requirements in EU Public Procurement Law (Hart 2023).

42 M Andhov, R Caranta, WA Janssen, O Martin-Ortega, Shaping Sustainable Public Procurement Laws in the European Union: An Analysis of the
Legislative Development from ‘How to Buy’ to ‘What to Buy’ in Current and Future EU Legislative Initiatives (Greens/EFA in the European Parliament,
2022) https://www.greens-efa.eu/files/assets/docs/shaping _sustainable public_procurement laws in _the european_union.pdf accessed
December 2022.
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minimum environmental criteria are already enacted in public procurement legal frameworks.*
However, such a prescriptive approach has also been criticised by some who point out that the new
approach will substantially limit the discretion of contracting authorities when deciding what to buy.*

5. Fundamentals of the EU Public Procurement Law

While EU Public Procurement Law applies to purchasing food, the legal framework is not dedicated to
specifics of the food sector; it focuses on broad procedural rules on how to buy across multiple and
various sectors. Thus, understanding the objectives and principles of procurement law is vital, as it
establishes a framework including possibilities and limitations for purchasing food and food-related
services.

Historically, the primary goal of EU public procurement law was to establish a fully functional internal
market by ensuring non-discrimination and equal treatment between the economic operators, thus
encouraging competition across national public procurement markets.*> However, the concept of an
internal market has evolved since. Initially, the EU strived for enhanced economicintegration, ensuring
free movement of goods, services, capital, and individuals across its Member States. This, for instance,
allowed farmers, food producers, and retailers to operate across all 27 Member States. Now, in 2024,
the internal market has matured considerably. It became apparent that today, it is more important
than ever not to be myopic and not to see open competition within the internal market as virtue itself
turning vice. Attention has shifted towards issues like environmental protection and workers' rights.
This shift has been echoed in various EU strategies (e.g., the EU Green Deal), legislations (e.g., EU
Climate Law, Net Zero Industry Act #¢), and judicial decision-making processes (e.g., the environmental
and sustainable objectives have been recognised as essential objective, cardinal values of the EU by
the CJEU #7).

EU Public Procurement Law has also seen an expansion in its objectives. This is evident in Recital 2 of
the Directive 2014/24/EU:

"Public procurement plays a key role (...) as one of the market-based instruments to be used to achieve smart,
sustainable and inclusive growth while ensuring the most efficient use of public funds. (...) [The Directive

43 A lurascu, 'How Will the Adoption of Mandatory GPP Criteria Change the Game?' (2023) 18(1) European Procurement & Public Private Partnership
Law Review 6 https://doi.org/10.21552/epppl/2023/1/4

4 Formore on discretion in public procurement, see S Bogojevic, X Groussot and J Hettne (eds), Discretion in EU Public Procurement Law (Hart Publishing
2019).

45 Directive 2014/24/EU, rec. 1.

4 Proposal for a Regulation of the European Parliament and of the Council on Establishing a Framework of Measures for Strengthening Europe’s Net-
Zero Technology Products Manufacturing Ecosystem (Net Zero Industry Act) COM(2023) 161 final, SWD(2023) 68 final, 16 March 2023.

47 Case C-395/18, Tim SpA, ECLI:EU:C:2020:58; Case C-240/83, ADBHU, ECLI:EU:C:1985:59, para 13; For further general discussion on this matter see: F
Jacobs, 'The Role of the European Court of Justice in the Protection of the Environment' (2006) 18(2) Journal of Environmental Law 185
https://doi.org/10.1093/jel/eql012.
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should facilitate] participation of small and medium-sized enterprises (SMEs) in public procurement, and to
enable procurers to make better use of public procurement in support of common societal goals. {(...)"

To achieve these objectives, EU Public Procurement Law deploys general principles, aiming for fair,
equitable, transparent, and non-discriminatory awarding of public contracts for goods and services.*®

5.1. Principles of Equal Treatment and Non-discrimination

The principle of equal treatment ensures that all tenderers have equal access to public contracts,*’
that comparable situations are not treated differently, and that different situations are not treated in
the same way unless such treatment is objectively justified when the actual and potential tenderers
are concerned.*® As such, this principle lies at the heart of the public procurement law. It ensures fair
competition by preventing any type of unduly favouritism and discrimination. In fact, the principle of
equal treatment has been invoked and used as a legal basis in many cases where a complaint on the
public procurement procedure has been successful.>® The specific enunciation of this principle is a
principle of prohibition of discrimination on the grounds of nationality.>? This enunciation is especially
relevant as public procurements can be used as a tool to spur protectionist policies within Member
States, which present a breach of one of the most fundamental postulates of the EU integration —
enhancing open market access. In practice, this means that contracting authorities are obliged to treat
all economic operators equally in all stages of the public procurement procedure.

For example, when contracting authorities decide to use market consultation in the preparation and
planning stage of the public procurement procedure, they must ensure that it is conducted impartially,
considering a wide range of potential suppliers or independent experts.>? In case any potential supplier
has been involved in the procedure prior to publication of contract notice — by, for instance, advising
the contracting authority on technical matters concerning the purchase — contracting authorities are
obliged to take remedial measures that prevent distortion of competition and ensure equal treatment
of all potential economic operators.>* More precisely, in the Directive2014/24/EU, it is prescribed that
such measures shall involve

1) sharingrelevant information (those that arose in the process of consultations) with all potential

suppliers,

48 Directive 2014/24/EU, art 18.

4 Case C-243/89, Storebaelt, ECLI:EU:C:1993:257, para 33.

50 See e.g.: Case C-21/03 and C-34/03, Fabricom, ECLI:EU:C:2005:127, para 27, Case T-125/06, Centro Studi Manieri v Council, ECLI:EU:T:2009:19, para
82, Case C-304/01, Spain v Commission, ECLI:EU:C:2004:495, para 31; Case C-27/15, Pizzo, ECLI:EU:C:2016:404: para 36.

51 Directive 2014/24/EU, art 18.

52 Case C-810/79, Uberschdr, ECLI:EU:C:1980:228, para 16; Case C-115/08, Land Oberésterreich v CEZ as, ECLI:EU:C:2009:660, para 89.

53 Directive 2014/24/EU, art. 40.

54 For more on this matter, see DC Dragos, 'Article 41: Prior Involvement of Candidates or Tenderers' in R Caranta and A Sanchez-Graells (eds), European
Public Procurement: Commentary on Directive 2014/24/EU (Edward Elgar Publishing 2021) 456-461, https://doi.org/10.4337/9781789900682.00050.
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2) setting appropriate deadlines for tender submissions since an economic operator that was
somehow involved in procurement preparation might have gained a competitive advantage as
a result of its involvement, and

3) even potential exclusion of the involved economic operator if there are no other means of
ensuring compliance with the principle of equal treatment.>>

When it comes to drawing technical specifications, contracting authorities are bound by the principle
of equal treatment insofar as they are not allowed to create unjustified obstacles to the participation
of economic operators in public procurement procedures.”® Some of such unjustified obstacles are
expressed in Article 42(4) of the Directive 2014/24/EU, which states:

"Unless justified by the subject-matter of the contract, technical specifications shall not refer to a specific make
or source, or a particular process which characterises the products or services provided by a specific economic
operator, or to trademarks, patents, types or a specific origin or production with the effect of favouring or
eliminating certain undertakings or certain products."

When it comes to discretionary exclusion grounds, the principle of equal treatment is mirrored in the
fact that contracting authorities may exclude economic operators that may have gained a competitive
advantage over others by, for instance, violating obligations referred to in Article 18(2) of the Directive
2014/24/EU, forming collusions, engaging in conflict of interest, seriously misrepresenting or
withholding information needed to fulfil eligibility or selection criteria, or unduly influencing decision-
making process of the contracting authority by obtaining confidential information or negligently
providing misleading information.>’

During the evaluation stage of the procedure, the contracting authority is bound to respect the
principle of equal treatment in so far as contracting authorities are prohibited from drawing tender
requirements that would eliminate "...the possibility of effective competition." >®

Still, it is evident from the CJEU case law that:

“(...) the fact that one of the criteria adopted by the contracting entity to identify the economically most
advantageous tender could be satisfied only by a small number of undertakings(...), is not in itself such as to
constitute a breach of the principle of equal treatment." >°

55 Directive 2014/24/EU, art 41.

%6 Directive 2014/24/EU, art 42(2) and rec 74.

57 Directive 2014/24/EU, art 57(4)(a), (d)-(f), (h)-(i).

58 Directive 2014/24/EU, art 67(4).

%9 Case C-513/99, Concordia Bus, ECLI:EU:C:2002:495, para 85.
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Instead, CJEU pointed out that award criteria must be applied objectively and without distinction to
all tenders.?° A low level of competition does not necessarily mean a violation of the principle of equal
treatment. This is because such a situation can be caused by the specific needs of the contracting
authority, which can be met only by a few tenderers.

Even after the contract is awarded, the principle of equal treatment plays a seminal role. Modifications
of already awarded contract during its term may only be invoked within limits established by Article
72 of the Directive 2014/24/EU that prohibits the introduction of substantial changes that, if
introduced from the beginning of the procurement procedure, might have led to the award of the
public contract to another potential contractor.®! Substantial modifications, which are understood to
change the overall nature of the contract, could, for instance, include price adjustments, bypassing
competitive procedures, alterations to the term, non-enforcement of penalties, or waiving
requirements.

5.2. Principle of Transparency

The principle of transparency constitutes an essential element of probity measures within the
procurement process. It aims to establish trust towards contracting authorities and secure access to
public procurement remedies.®? Transparency is a general EU law principle, which, in the context of
public procurement law, has two specific functions:
1) to eliminate potential discrimination based on nationality — in other words, to ensure
fair contracting and
2) to introduce open competition for public contracts across the EU. ©3

The tools used in the EU Public Procurement Law to ensure the implementation of these objectives
include advertising of tenders, established and publicly available provisions of each available tender
procedure, an objective decision-making mechanism based on provided rules and the availability of a
revision and enforcement mechanism. Therefore, contracting authorities must describe the
procurement procedure and the subject matter of the contract beforehand and should act in
accordance with this description during the procedure. The principles of transparency imply that
tenderers must know what they are competing for and how the procedure will be conducted.
Therefore, precise information on the conduct of the tender should be provided, including applied

%0 1bid, para 83.

51 Directive 2014/24/EU, art 72; Case C-454/06, Pressetext Nachrichtenagentur, ECLI:EU:C:2008:351; Case C-549/14 - Finn Frogne, ECLI:EU:C:2016:634.

62 KM Halonen, 'Disclosure Rules in EU Public Procurement: Balancing Between Competition and Transparency' (2017) 16(4) Journal of Public
Procurement https://doi.org/10.1108/JOPP-16-04-2016-B005.

83 See e.g.: ) Hochstetter, F Vasquez, M Diéguez, A Bustamante, & J Arango-Lépez, 'Transparency and E-Government in Electronic Public Procurement
as Sustainable Development' (2023) 15(5) Sustainability 4672. https://doi.org/10.3390/su15054672; M Bauhr, A Czibik, J de Fine Licht, & M Fazekas,
'Lights on the Shadows of Public Procurement: Transparency as an Antidote to Corruption' (2020) 33(3) Governance 495-
523. https://doi.org/10.1111/gove.12432.
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criteria for selecting bidders and awarding contracts, as well as equal access to the information must
be provided.

The principle of transparency in its first function (fair contracting) is connected with the principles of
equal treatment and non-discrimination.®* In the Teleaustria case, the CJEU stated that the principle
of non-discrimination implies an obligation of transparency on the contracting authority to ensure:

"(...) a degree of advertising sufficient to enable the services market to be opened up to competition and the
impartiality of procurement procedures to be reviewed." %

Consequently, transparency is often seen as a measure to ensure equal treatment of tenderers, as it
ensures that the contracting authorities act in accordance with the law and do not treat anyone
favourably by increasing accountability and limiting the scope for corruption and other fraudulent
practices.®® Therefore, the transparency principle serves a control function, ensuring that other
procurement principles are complied with throughout the process.®” This again has been confirmed in
the Teleaustria case:

"(...)obligation of transparency which is imposed on the contracting authority consists in ensuring, for the
benefit of any potential tenderer, a degree of advertising sufficient to enable the services market to be opened
up to competition and the impartiality of procurement procedures to be reviewed." %

Transparency can also be divided between ex-ante (before the contract is awarded) and ex-post (after
the contract is awarded). The two serve different functions as ex-ante transparency establishes
conditions for fair competition and allows monitoring of the requirements and the formal
procurement processes for selection of the winning bid by the interested economic operators, while
ex-post transparency serves the function of oversight of the actual money spent, deadlines for getting
the job done, and the scrutinisation of actual economic operator who was awarded the contract and
is thus of great interest for a broader public.®® During the performance stage, contract modifications
concerning additional works, services or supplies, and modifications due to unforeseen circumstances
should be made publicly available.”® Finally, contracting authorities facilitate horizontal (towards
economic operators participating in the procedure) and vertical transparency (towards the general
public and interested stakeholders).

64 See: Case C-108/98, RI.SAN. Drl v Comune di Ischia, ECLI:EU:C:1999:400; Case C-275/98, Unitron Scandynavia, ECLI:EU:C:1999:567; Case C-92/00,
Hospital Ingenieure, ECLI:EU:C:2002:379.

%5 Case C-324/98, Telaustria and Telefonadress, ECLI: EU: C: 2000: 669, para 60.

% A Sanchez-Graells, Public Procurement and the EU Competition Rules (2nd edn, Hart Publishing 2015) 1-570, 111.

67 C Risvig Hansen, Contracts not covered, or not fully covered, by the Public Sector Directive (1st edn, DI@F Publishing 2012) 62.

%8 Case C-324/98, Telaustria and Telefonadress (n 65), para 62.

8 Bauhr and others (n 63).

70 Directive 2014/24/EU, art 72(1).
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In practice, transparency is achieved through Union-wide publicity and advertisement of public
procurement contracts over certain thresholds by publishing three types of notices (prior information
notices, invitation to tenders/contract notices and contract award notices) in the Official Journal of
the European Union. Prior information notices (PINs)’! are regulated by Article 48 of the Directive
2014/24/EU and should cover a period of a maximum 12 months from the date the notice is
transmitted for publication. PINs enable economic operators to plan and respond to future
opportunities, and the publication of accurate PINs serve as valuable indicators for market size and
annual procurement needs.”? Thus, PINs present an attempt to achieve a certain level of active, ex-
ante, and vertical transparency. The obligation to publish contract notices and invite economic
operators to public procurement procedures is regulated by Articles 49 and 51 of the Directive
2014/24/EU. These Articles create the rules for providing economic operators with the opportunity to
respond and make an offer to meet the contracting authorities' needs and requirements. It is a seminal
transparency requirement that contracting authorities must provide the Publications Office of the
European Union with full information in the official language(s) of the institutions of the Union chosen
by the contracting authority. Additionally, a summary of the important elements of each notice must
be published in the other official languages of the institutions of the Union. It is important to note that
the EU bears the costs associated with these translations. Therefore, it is clear that contract notices
serve the function of active, ex-ante and vertical transparency.

Article 50 of Directive 2014/24/EU regulates contract award notices. This Directive prescribes that
contracting authorities send information concerning the award within 30 days after the conclusion of
the contract. Thus, the transparency in question is active, ex-post and horizontal.

5.3. Proportionality Principle

The proportionality principle was first inserted in Directive 2014/24/EU. However, the principle of
proportionality already prior to that played an important role in EU Public Procurement Law. Even
though the principle of proportionality was not explicitly stated in the Directive 2004/18/EC as a
general principle, it was found in some of its specific provisions, such as Article 44(2), relating to the
requirements that contracting authorities place on tenderers regarding their ability to perform a
contract, which must be proportionate.”® The Directive 2014/24/EU drew more explicit attention to
proportionality. Not only is it now listed as one of the 'procurement principles, but it also imposes
specific obligations on contracting authorities in many provisions of the Directive.’*

1 n the past also referred to as “periodic indicative notices”.

72 C Bovis, 'The Principles of Public Procurement Regulation' in EU Public Procurement Law (Edward Elgar Publishing 2012), 1-488, 65.

73 C Risvig Hamer, 'Commentary to Article 18 of Directive 2014/24/EU' in R Caranta and A Sanchez-Graells (eds), European Public Procurement:
Commentary on Directive 2014/24/EU (Edward Elgar Publishing 2021), 195 https://doi.org/10.4337/9781789900682.00027.

74 P Bogdanowicz, 'The Application of the Principle of Proportionality to Modifications of Public Contracts' (2016) 11(3) European Procurement & Public
Private Partnership Law Review 195 https://doi.org/10.21552/epppl/2016/3/8.
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Article 18(1) of Directive 2014/24/EU requires contracting authorities to act in
a proportionate manner. Thus, on the basis of the proportionality principle, contracting authorities
are bound in the framework of the procurement procedure to set proportional requirements and
conditions. The term 'proportional' means 'in reasonable proportion to'.”> This means that measures
taken by contracting authority must pass the proportionality test when the action is assessed on
whether the measures:

1) are appropriate to achieve the objectives that they pursue and

2) go beyond what is needed to attain those objectives.

Proportionality is a particularly relevant principle from the perspective of the administrative burden
in procurement procedures, which can be considerable. Therefore, the proportionality ensures
appropriate balance, precluding the use of a 'sledgehammer to crack a nut. Per the public contract, a
contracting authority must, therefore, make careful consideration of the relevant choices at every
stage of the procurement procedure. This concerns, for instance, the type of procurement procedures
used, the requirements to be set and whether these are in the correct proportion to the nature and
scope of the contract.”®

Like other principles, the proportionality principle is relevant not only at all stages of the public
procurement process but also concerning the conditions for the performance of public contracts.”’
However, in its jurisprudence on public procurement, the CJEU used the principle of proportionality,
particularly in the context of the exclusion grounds and selection stage, in which contracting
authorities may establish excessively high and potentially unreasonable prerequisites for participants
in the procedure.”?® Imposing such onerous conditions may limit market access and discourage
competition.

For example, one can consider a scenario where the contracting authority in a tender for awarding a
contract for food products or services for the municipality's schools requires bidders to have
experience executing 15 similar contracts over the past two years. Demonstrating such experience
would not be proportional to the goal the contracting authority aims to achieve and would
unjustifiably restrict access to the public procurement procedure for many potential contractors. The
proportionality of a condition for participation in the proceedings should be thus understood as
describing the condition at a level that is justified by concern for the quality and reliability of
performance of the subject matter of the public contract rather than introducing a restriction on

75 Dutch Ministry of Economic Affairs, 'Proportionality Guide' in Pianoo, IBR, Publicaties (2022) 2.

76 1bid.

7 |n Directive 2014/24/EU, the obligation of contracting authorities to act proportionally is — aside from being mentioned as a principle in art. 18 -
expressed explicitly in arts. 19, 22, 31, 31, 42, 47, 57 and 58. For an extensive discussion on applications of the proportionality principle in different
purchasing and procurement stages, consult the Dutch Ministry of Economic Affairs (n 75).

78 Joined Cases C-21/03 and 34/04, Fabricom (n 50) and Case C-537/08, Assitur, ECLI:EU:C:2009:317.
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access to participation in the proceedings that is not justified from the point of view of the
performance of the future contract.

5.4. Prohibition of Artificially Narrowing Competition 7°

The underlying premise of this principle is that through competition, the achievement of value for
money is facilitated, ensuring superior price and quality, which in turn allows public buyers to secure
the greatest benefits from their money. CIEU emphasised the importance of ensuring effective
competition in relation to public procurement on several occasions, highlighting that opening up the
competition is the objective of procurement law, e.g. in the Strong Seguranca case, it stated that:

"(...) effective competition constitutes the essential objective of that directive (...).” °

While the importance of competition in public procurement is not questionable, it has been widely
debated in legal literature whether competition is, in fact, a procurement principle. Arrowsmith argues
that competition:

"(...)appears to be simply a manifestation of the more general equal treatment principle, as designing any aspect
of the procurement for this reason rather than based on other needs and preferences in the project would clearly
infringe that principle." 8

On the other hand, Sanchez-Graells argues that:

"(...)the principle of competition has always been fundamental to the regulation of public procurement in the EC
(EU) and constitutes one of its basic tenets." 8

The CJEU has ruled in several cases that unreasonably restricting competition is contrary to the
principles.®3 However, whether open competition is the aim of public procurement or its principle is
still being debated. Nevertheless, in Case C-395/18 Tim SpA, all aspects of Article 18, including the
prohibition of artificially narrowing competition, have been confirmed as EU public procurement
principles.®*

79 For more, see Section 9 of this study.

80 Case C-95/10, Strong Seguranga, ECLI:EU:C:2011:161, para 37.

81'S Arrowsmith, The Law of Public and Utilities Procurement, vol 1 (3rd edn, Sweet & Maxwell 2014), ch 4.

82 A Sanchez-Graells, 'Competition and the Public Buyer Towards a More Competition-Oriented Procurement: The Principle of Competition Embedded
in EC Public Procurement Directives' (2009) SSRN (1928724) 14.

83 See e.g. Case C-538/07, Assitur (n 78), paras 17, 25, 26 and 28 and Case C-213/07, Michaniki, ECLI:EU:C:2008:731, para 39.

84 Case C-395/18, Tim SpA (n 47), para 38.
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5.5. Sustainability

Article 18(2) is a new addition to procurement principles, and it states the following:

"Member States shall take appropriate measures to ensure that in the performance of public contracts,
economic operators comply with applicable obligations in the fields of environmental, social and labour law
established by Union law, national law, collective agreements or by the international environmental, social

and labour law provisions listed in Annex X."

The inclusion of Article 18(2) in Directive 2014/24/EU is viewed as a milestone in achieving a
sustainable market for public contracts, emphasising that polluting and social dumping should not be
rewarded. However, the provision raises several question marks, and similarly to the prohibition of
artificially narrowing competition, there are varied opinions on whether it is truly a principle. Mainly,
the binding character of the provision, or rather the legal consequences of this provision, are unclear.
Article 18(2) creates a somewhat generic duty as it is addressed to the Member States rather than to
contracting authorities. Thus, its obligatory character is watered down, creating a challenge of
potentially limited enforceability. Nevertheless, in its first opportunity to elaborate on Article 18(2),
during the Tim SpA case, the CJEU confirmed the legislative intent behind the inclusion of sustainability
within Article 18, which deals with overarching principles. Specifically, the CJEU stated:

"(...) the Union legislature sought to establish that requirement as a principle, like the other principles referred
to in paragraph 1 of that article."

Referring to the fact that Article 18(2) is 'a cardinal value' and that Member States 'must ensure
compliance' introduces strong language suggesting a more principle-like application of Article 18(2),
or at least the CJEU opens the door to such an interpretation. It seems that the CJEU underscores that
sustainability is to be regarded not merely as a guideline but as a foundational principle, on equal
footing with the other core principles outlined in the first paragraph of Article 18.

Article 18(2) lists the sources of the applicable obligations. These include national and EU law and
international laws referred to in Annex X. The latter includes the core ILO Conventions, e.g. The
Abolition of Forced Labour, Discrimination (Employment and Occupation) or Equal Remuneration.
Annex X also refers to environmental law obligations in conventions on protecting the ozone layer,
hazardous waste and disposal, persistent organic pollutants, and hazardous chemicals and pesticides.

While Article 18(2) states that the 'appropriate’ measures should be applied to ensure compliance in
'the performance' of public contracts, clarification is given in Recital 40 of the Directive 2014/24/EU.
The Recital indicates that the relevant control should be performed at the procurement procedure's
pertinent stages: at the selection stage when considering the exclusion criteria, at the award stage,
and when applying the provisions concerning abnormally low tenders.
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WHAT DO THE OBJECTIVES AND PRINCIPLES OF EU PUBLIC PROCUREMENT LAW MEAN FOR PROCURING
FOOD?

In the past, the reign objective of EU Public Procurement Law was to ensure non-discrimination and equal
treatment of the bidders and consequently to open up competition for public contracts within the internal
market. Nowadays, EU Public Procurement Law is also about achieving other strategic objectives, i.e., those
falling under the sustainability umbrella. The principles of EU Public Procurement Law guide public buyers
towards achieving these objectives. Therefore, when procuring sustainable food, public procurers must
follow public procurement principles at each stage of the procurement process and balance between
fulfilling both sustainability and non-discrimination principles within the internal market. Consequently, the
contract's specifications and procurement procedure should be set up in a way that ensures non-
discrimination while also ensuring that the food procured is sustainable.

In practice, it is frequently seen that sustainability goals are being overlooked due to concerns that
prioritising such objectives might compromise the competitive aspect of procurement. For instance,
contract awarding practices have generally placed undue emphasis on the lowest bid prices for a long time.
In the SpF context, this means that the importance of the foods' quality (e.g., organic, nutritional value, fairly
traded and similar extrinsic and intrinsic qualities of food) is being overlooked. Continuing with such an
approach leads to food procured being treated as a commodity. This means that its inherent non-economic,
common good characteristics (e.g., food security, public health, cultural heritage, environmental
sustainability) remain ignored, and the emphasis is given to food mainly provided by large wholesalers,
limiting the accessibility of SMEs — particularly small farmers — to public tenders.®

6. Historic Evolution of Sustainable Considerations in Public Procurement
Law

Regulation of public procurement began to take shape during the 70s. Directives 71/305 8¢ (work
contracts) and 77/62 & (contracts for the supply of goods) enacted in 1971 marked the EEC's initial
attempt to oversee public procurement. Their main aim was to enforce more specific obligations to
those already offered in the EU Treaties. Public contracts were identified by the Council of the
European Economic Community as 'significant non-tariff barriers to trade',® contradicting the
principle of free movement of goods and a community-wide competition regime.? These two
directives primarily incorporated provisions geared towards eliminating restrictions on the freedom

8 Andhov, Mikulic and Rise Nielsen (n 24).

86 Council Directive 71/305/EEC of 26 July 1971 concerning the coordination of procedures for the award of public works contracts [1971] OJ L185/5-
14.

87 Council Directive 77/62/EEC of 21 December 1976 coordinating procedures for the award of public supply contracts [1977] OJ L13/1-14.

88 Refers to barriers that restrict imports or exports of goods or services through mechanism other than imposing tariffs, such as quotas, sanctions,
subsidies and similar.

8 General Programme for the abolition of restrictions on freedom to provide services. (1962). Official Journal, P 2, 3-6. CELEX: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:31961X1201[legislation], 5.
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to provide services.’® Fast forward to 1985, and the EU Commission's White Paper to the Council
emphasised the need to reform the European procurement regime set forth by the 70s Directives,
with the aim of completing the Internal Market.*! It has been indicated that there exists minimal
application of the Directives (a meagre number of published tenders in the Official Journal).®? Thus,
the EU Commission proposed increasing transparency through better prior information systems, single
tender procedures, contract award publications, and improved contract statistics.®® In addition, re-
evaluation of threshold levels for public contracts was deemed needed since many fell below these
limits, and the EU Commission needed to enhance oversight to ensure broader participation and
compliance.®*

Subsequently, during the 90s, a comprehensive overhaul took place. The 17 competition and market
economy directives were amended and replaced with a systematic body of new legislation. While the
original directives focused exclusively on promoting free movement and non-discrimination in public
procurement, the evolution of case law revealed possibilities for incorporating sustainable criteria into
public procurement processes and public contracts.

The historical trajectory of integrating sustainability considerations into public procurement can best
be traced primarily through the CJEU case law. It was later codified in the EU Public Procurement Law
text, mirroring political aspirations towards reimagining policies and further leveraging the public
procurement mechanism.

Further the report offers an overview of the key relevant:
- EU case law for SPP,
- Evolution of the codification in Directive 2004/18/EU and then in the new Directive
2014/24/EU relating to SPP,
- Soft law (not binding) documents, such as policies and strategies regarding SPP.

%0 Council Directive 71/304/EEC of 26 July 1971 concerning the abolition of restrictions on freedom to provide services in respect of public works
contracts and on the award of public works contracts to contractors acting through agencies or branches [1971] OJ L185/1-4.

91 EU Commission, 'Completing the Internal Market: White Paper from the Commission to the European Council (Milan, 1985)' COM (85) 310 final, 23.

92 |bid., para 83.

%3 |bid., para 84.

% |bid., para 85.

THIS PROJECT HAS RECEIVED FUNDING FROM THE EUROPEAN UNION’S HORIZON 2020 RESEARCH AND INNOVATION PROGRAMME UNDER 31
GRANT AGREEMENT NO 101000573




D4.2 C @ connecting consumers

and producers fo
Report on legal constraints for sourcing local and seasonal food across the EU COREADO rebalance famers” posttion

6.1. CJEU Case Law

BEENTIJES %

The case reached the CJEU via a preliminary ruling brought by the Netherlands Ministry of
Agriculture and Fisheries for a dispute concerning the award of a construction works contract. One
of the requirements to be satisfied by the economic operators performing the contract was that
bidders must be in a position to employ a certain number of long-term unemployed persons. The
Dutch contracting authority decided to award the contract to the second lowest bid, considering
that the first, Beentjes, was not experienced enough; that is, it would not be suitable to satisfy the
contract performance condition of employing long-term unemployed.

The CJEU concluded that using certain workforce criteria is permissible, but it must not breach the
principle of free movement, must be given sufficient publicity (expressed in a contract notice),®®
and must not be discriminatory (both directly and indirectly).”” The assessment of whether the
violation of the non-discrimination principle existed remained to the national courts. The CJEU also
stressed that it should be taken into account that the criteria in question in the proceedings might
be complied with just by national economic operators as it poses considerable difficulties for
foreign tenderers to comply with such criteria.®® This judgment was a milestone for SrPP as, for the
first time, CJEU showed not to a priori preclude the inclusion of social criteria in public contracts
as long the Community principles were safeguarded.

NORD-PAS-DE-CALAIS %

The case arose following an infringement procedure initiated by the EU Commission against France
concerning public work contracts (construction and maintenance of school buildings). The French
Nord-Pas-De-Calais region published a series of 14 contract notices. The public contract was to be
awarded based on the so-called MEAT® criteria, where combating local long-term unemployment
was set as an additional award criterion.'! The EU Commission presented action based on eight
complaints, out of which the complaint regarding the additional criterion linked to the campaign
against unemployment is out of relevance for SrPP. The EU Commission argued that based on the
Beentjes judgment, the employment-related criterion could be expressed as a contract
performance condition but not as an award criterion.%?

The CJEU concluded that the procurement directive and, in particular, the MEAT criteria do not
preclude an additional criterion aimed at fighting unemployment “(...)provided that that condition

95 Case C- 31/87, Beentjes, ECLI:EU:C:1988:422.

% |bid., para 21.

97 |bid., para 37.

%8 |bid., para 30.

9 Case C-225/98, Nord-Pas-de-Calais, ECLI:EU:C:2000:494.

100 The MEAT (Most Economically Advantageous Tender criteria) as outlined in Directive 2014/24/EU, art. 67, gives contracting authorities the possibility,
provided the link to the subject matter, to award the contract of the basis on ‘sub-criteria’ “{...)for example, quality, price, technical merit, aesthetic
and functional characteristics, environmental characteristics, running costs, cost-effectiveness, after-sales service and technical assistance, delivery
date and delivery period or period of completion.”

101 C-225/98, Nord-Pas-de-Calais (n 99), para 18.

102 |bid., para 46.
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is consistent with all the fundamental principles of Community law, in particular, the principle of
non-discrimination flowing from the provisions of the Treaty, the right of establishment and the
freedom to provide services."% The CJEU stressed that, although compatible, the criterion must
be given sufficient publicity and must follow the procedural rules on advertising expressly
mentioned in the contract notice.* This judgment reaffirmed that SrPP considerations may be
part not only of the contract performance conditions but also of award criteria.

CONCORDIA BUS %

The case is a cornerstone concerning SPP.2% It concerns proceedings between Concordia Bus
Finland (economic operator) and the city of Helsinki (contracting authority) for the award of public
service contracts. The city of Helsinki called for tenders for operating the urban bus network within
the city of Helsinki. The contract was to be awarded according to the MEAT criteria:

= the overall price of operation,
= the quality of the (bus) fleet,
= additional points for the use of buses having nitrogen oxide emissions and external
noise below given thresholds®’
= the operator's quality and environment management systems
= additional points for a body of certified qualitative criteria and for a certified
environment programme
The lowest bidder for the contract in question, Concordia, has not been awarded the contract as it
did not fulfil requirements relating to the buses' nitrogen oxide emissions and noise
level.1% Instead, the contracting authority's own undertaking was chosen. Concordia claimed that
the award criteria pursuing given environmental considerations were discriminatory as only one
economic operator was able to satisfy them.'® Finnish Competition Council *1° "(...Jobserved that
the decision to give preference to low-pollution buses was an environment policy decision aimed at
reducing the harm caused to the environment by bus traffic, it did not constitute a procedural defect
and that all the tenderers had the possibility of acquiring buses powered by natural gas."'*!
Subsequently, Concordia appealed to the Finnish Supreme Administrative Court with the additional
argument that "(...) in the overall assessment of the tenders, no account can be taken of ecological
factors which are not directly linked to the subject-matter of the tender." *'? Finnish Supreme
Administrative Court then proceeded to ask CIEU whether "(...)EU public procurement law permits

103 |bid., para 50.

104 |bid., para 51.

105 Case C-513/99, Concordia Bus, ECLI:EU:C:2002:495.

106 See M Andhov et al., 'Sustainability Through Public Procurement: The Way Forward — Reform Proposals,' SMART Project Report (2020)J Chave, 'EU
Public Procurement Takes on a Greener Hue: Developments in the Application of Social and Environmental Factors in Public Procurement' (2003)
24(1) Business Law Review 2-4, 2 https://doi.org/10.54648/bula2003001; C Weller and JM Pritchard, 'Evolving CJEU Jurisprudence' (2013) 8(1)
European Procurement & Public Private Partnership Law Review 55-59;.

107 C-513/99, Concordia Bus (n 105), paras 21 and 23.

108 |bid., para 26.

109 |bid., para 27.

10 The first-instance appellate authority in Finland that handles public procurement disputes.

11 Case C-513/99, Concordia Bus (n 105), para 29.

12 |bid., para 30.
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the inclusion, among the criteria for the award of a public contract on the basis of the most
economically advantageous tender, of a reduction of the nitrogen oxide emissions or the noise level
of the vehicles in such a way that if those emissions or that noise level is below a certain ceiling,
additional points may be awarded for the comparison of tenders." 113

CJEU first noted that it opposes the idea that the criteria for the award decision must always be of
an economic nature.'* Secondly, CJEU acknowledged that Article 130r(2) of the EC Treaty and
Article 6 of the Treaty state that environmental protection requirements must be integrated into
the definition and implementation of Community policies and activities. 1> Therefore, CJEU found
that "Article 36(1)(a) of Directive 92/50 does not exclude the possibility for the contracting authority
of using criteria relating to the preservation of the environment when assessing the economically
most advantageous tender." *'® More precisely, CJEU acknowledged that "(...)factors that are not
purely economic may influence the value of a tender from the point of view of the contracting
authority." 'Y’ However, it has been stressed that:

1) the requirements must be clearly mentioned in the contract documents and should
not confer an unrestricted freedom of choice to the national authority,'8

2) when criteria refer to secondary policies (such as environment), they must be specific
and objectively quantifiable as well as related to the subject matter of the contract '*° (in
this case, the provision of transport services in Helsinki),2°

3) criteria must comply with all the fundamental principles of Community law, in
particular, the principle of non-discrimination.'?

EVN WIENSTROM 22

The case concerned the award of public supply and public works contract, which is supply of
electricity to all the Federal Republic's administrative offices in the Carinthia. The criteria for
awarding the contract were the net price per kWh with a weight of 55% and the supply of energy
from renewable energy sources with a weight of 45%. Four tenders were submitted. EVN
Wienstrom received the lowest number of points regarding both criteria.'?® The legal uncertainties

113 |bid., para 37.

114 |bid., para 44.

115 Now Article 11 TFEU.

116 Case C-513/99, Concordia Bus (n 105), para 57.

117 |bid., para 55.

118 |bid., para 66.

119 For brief explanation of the concept of link to the subject-matter of the contract see Section 8 of this study, while for an elaborative explanation and
discussion on the concept, see: M Andrecka and KP Mitkidis, 'Sustainability Requirements in EU Public and Private Procurement—a Right or an
Obligation' (2017) Nordic Journal of Commercial Law, https://doi.org/10.5278/0js.njcl.v0i1.1982; M Martens and S de Margerie, 'The Link to the
Subject-Matter of the Contract in Green and Social Procurement' (2013) 8(1) European Procurement & Public Private Partnership Law Review 8-18
https://doi.org/10.21552/EPPPL/2013/1/158.

120 Case C-513/99, Concordia Bus (n 105) para 65.

121 |bid., para 64.

122 Case C-448/01, Wienstrom, ECLI:EU:C:2003:651.

123 |bid., para 21.
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arose from the contracting authority's use of a non-financial criterion that they could not effectively
verify was being met by the contractor.'?*

CJEU determined that contracting authorities have the discretion to decide the importance
assigned to a specific criterion and that the criterion in question from the main proceedings can be
considered an environmental one.*?> However, when a contracting authority does not intend nor
is able to verify whether an award criterion has been complied with, the criterion is per se
unacceptable as it constitutes a threat to the obligation of transparency and objectivity as well as
an infringement of the principle of equal treatment. 12® The latter requires the criterion to be
respected both in the tender's formulation phase and in the awarding phase.'?” Furthermore,
according to the CJEU, the requirement could not be related to the subject-matter of the contract.
Since the contract concerned the electricity supply to the contracting authority, one could not
award more points to those tenderers being able to supply energy from renewable sources to the
amount of electricity to other customers. Thus, the award criterion was incompatible with EU
Procurement Law. Still, the CJEU manifested interest in the protection of the environment, saying
that "(...) the use of renewable energy sources for producing electricity is useful for protecting
the environment in so far as it contributes to the reduction in emissions of greenhouse gases
which are amongst the main causes of climate change which the European Community and its
Member States have pledged to combat." 128

COMMISSION V GERMANY 1%

In these joined cases, the EU Commission brought an infringement procedure against Germany,
which had concluded contracts via a negotiated procedure without prior publication of a contract
notice with two economic operators for the disposal of bio and green waste. Germany argued that
negotiated procedure without prior publication was chosen based on Article 11(3) Directive 92/50
that allowed for such a procedure: "(...) b) for technical or artistic reasons, or for reasons connected
with the protection of exclusive rights, the services may be provided only by a particular service
provider." As Article 130r(2) of the EC Treaty (today Article 191(2) of TFEU), waste treatment and
disposal should occur as close as possible to where it is produced; Germany argued that due to the
nature of the service needed, only one economic operator could be awarded a contract.*3°

The CJEU's judgment found no incompatibility between EU public procurement and the EC Treaty.
The CJEU recalled the principle, which states that environmental damage should, as a priority, be
rectified at the source, implying that each local entity must ensure waste disposal in such a manner.
However, these considerations are not inconsistent with the organisation of a competitive
tendering procedure, as the call for competition does not prevent the contracting authority from
contracting with economic operators capable of treating waste as close as possible to the place

124 1bid., para 27 and 28.

125 |bid., para 39.

126 |bid., para 49.

127 |bid., paras 47 and 48.

128 |bid., para 40.

129 Joined Cases C-20/01 and C-28/01, Commission v. Germany, ECLI:EU:C:2003:220.
130 |bid., paras 47 and 57.
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where it is produced. At the same time, "(...) it is not impossible that a technical reason relating to
the protection of the environment may be taken into account in an assessment of whether the
contract at issue may be awarded to a given supplier." 3 Nonetheless, such considerations cannot
justify the absence of competition for the award of the contract that comes as a result of acting in
a discriminatory manner.13?

COMMISSION V GERMANY 133

The EU Commission brought an infringement procedure against Germany, which had concluded a
contract for bio-waste and green waste disposal services without conducting a procurement
procedure with a European call for tenders. The contract has been concluded between the City of
Bonn and Miillverwertungsanlage Bonn GmbH on the one hand, and the private waste disposal
company EVB Entsorgung und Verwertung Bonn GmbH & Co. KG. Germany highlighted the
problematic link between public procurement law and waste law: public procurement law would
prevent waste treatment and disposal from taking place as close as possible to where it is
produced.

The CJEU stated that the contract indisputably concerns the provision of waste disposal services
within the meaning of category 16 of Annex | A to that Directive and exceeds the meaning of the
threshold from which the Directive applies. As a result, although the above contract constituted a
public service contract within the meaning of Article 1(a) of Directive 92/50/EEC, it was concluded
with EVB directly, without a formal public procurement procedure and without a European tender
notice. CJEU stated that there is no incompatibility between public procurement law and waste
law.'3* Directive 92/50/EEC on public procurement does not preclude the contracting authority
from concluding a contract with tenderers who are in a position to dispose of the waste as close as
possible to the place where it is produced.3*

EVROPAIKI 136

The case concerned the European Environmental Agency's (EEA) call for tenders to provide IT
services. Among the award criteria, the general environmental policy of the company had been
included with a weight of 10% (out of two other criteria weighted 45% each). The EEA rejected the
economic operator, Evropaiki, holding that its tender was not the most economically advantageous
among those technically compliant. The unsuccessful tenderer claimed that the EEA's assessment
of tenders was flawed since the only bidder to receive the maximum amount of points was the sole
tenderer who had a certified environmental management scheme in place.'%’

According to the CJEU, Evropaiki could not assert that:

131 |bid., para 61.

132 |bid., paras 62 and 63.

133 Case C-17/09, Commission v. Germany, ECLI:EU:C:2010:33.
134 |bid, para 15.

135 |bid., para 17.

136 Case T-331/06, Evropaiki Dynamiki, ECLI:EU:T:2010:292.
137 |bid., paras 71 and 74.
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1) the certification had been the only way to award the best score; otherwise, all those not
in possession of such certification would not have received any score, and this was not the
case, and

2) the certification in question was only considered to be the most convincing evidence.'3®

Therefore, the Evropaiki case established that contracting authorities have broad discretion in
evaluating a genuine general environmental policy and may award maximum points for
possession of a specific certificate even though such a specific certificate does not represent the
only possible evidence in that regard.’*® However, due to point 97 of Recital of Directive
2014/24/EU, the condition of a link with the subject-matter of the contract excludes criteria and
conditions relating to general corporate policy, which cannot be considered as a factor
characterising the specific process of production or provision of the purchased works, supplies or
services. Contracting authorities should, hence, not be allowed to require tenderers to have a
certain corporate social or environmental responsibility policy in place.

DUTCH COFFEE **°

In an infringement procedure initiated by the EU Commission against the Netherlands, the province
of Noord-Holland was cited for specifying in a contract notice its intention to procure coffee
machines and the products necessary for their operation, including coffee, tea, sugar, milk, and
cups. The contracting authority required that products that are to be delivered bear the Dutch
labels: Max HAVELAAR, a private label that adheres to the rules of the Fairtrade Labelling
Organization and EKO label, which certifies ecological origin.’** The EU Commission found such a
requirement dubious and submitted three pleas supporting its action.'*? The first plea challenged
the legality of requiring specific labels in the technical specifications for coffee and tea. The second
plea contested the stipulation of sustainable purchasing and socially responsible business criteria
for tenderers, arguing that such criteria are overly vague and fail to ensure clear and transparent
compliance standards, potentially leading to discriminatory treatment of economic operators. The
third plea concerned questioning whether the labels in question can constitute an award criterion
and whether they are linked to the subject-matter of the contract.

CJEU made a separate assessment of both the characteristics (ecological and fair trade) that the
products had to meet. Firstly, concerning the EKO label, CJEU stated that the technical
specifications may be formulated in terms of performance or functional requirements, which
may include environmental characteristics that production methods may constitute part of.
However, for such a requirement to be lawful, it must be sufficiently defined;**? otherwise, it would
violate the principle of equal treatment and transparency.'** Therefore, rather than invoking a

138 |bid., para 76.

139 |bid., para 78.

140 Case C-368/10, Dutch Coffee, ECLI:EU:C:2012:284.
141 1bid., paras 29 and 38.

142 |bid., paras 45 — 47.

143 |bid., para 67.

144 |bid., para 62.
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specific label, such as EKO, the contracting authority should describe the characteristics of such
label or indicate that equivalent labels/means of proofs can be submitted.#

Regarding the Fairtrade label, CJEU stated that the fair-trade requirement could not constitute a
technical specification as such requirement does not relate to the characteristics of the products
themselves, their manufacture, packaging or use, but rather the way how the supplier had
purchased the product.'*® As such, fair trade requirements are conditions relating to the
performance of a contract.'¥’

Further, the CJEU ruled that "(...)fair trade criteria can be used as award criteria for public supply
contracts: as is apparent from point 110 of the Advocate General's Opinion, there is no requirement
that an award criterion relates to an intrinsic characteristic of a product, that is to say something
which forms part of the material substance thereof. (...) There is therefore nothing, in principle, to
preclude such a criterion from referring to the fact that the product concerned was of fair-trade
origin." 1*® Such requirements are also found to be linked to the subject-matter of the contract in
question.'# Still, for environmental and social award criteria to be legal, they must be clearly and
precisely defined, meaning that the Dutch Authority should not have exclusively relied on the
national labels.*°

Lastly, concerning the criteria for 'sustainable purchasing and socially responsible business that was
set as a minimal technical requirement of technical ability to contribute to improving the
sustainability of the coffee market, the CJEU held that such a requirement was too vague and non-
transparent, rendering it unlawful.’®> CJEU stated that the 'quality' required under rules on
acceptable bases for assessing a bidder's technical and professional ability — requirements strictly
related to the technical quality of services or supplies relevant to the contract, and the contracting's
authority broader requirement for tenderers to detail their adherence to sustainability and social
responsibility criteria pertained to their more general policies not related to the contract.'*?

TIM 153

The case concerned the legitimacy of exclusion grounds connected with environmental, social, and
labour law obligations. Specifically, the case involved a tendering procedure for the supply of an
optical communication system. The ltalian contracting authority excluded the economic operator
(Tim) because one of the subcontractors mentioned in Tim's tender did not comply with disability-
related standards. Tim challenged its exclusion, arguing that finding a ground for exclusion in
relation to a subcontractor is disproportionate and should not result in automatic exclusion.'* The

145 |bid., para 70. NOTE there is status change in Directive 2014/24/EU, which allows reference to a specific label as the source of information. See
Directive 2014/24/EU, art 43.

146 Case C-368/10, Dutch Coffee (n 140), para 74.

147 |bid., paras 75 and 76.

148 |bid., para 91.

149 |bid., paras 90 and 92.

150 |bid., paras 94 — 97.

151 |bid., paras 107 and 108.

152 |bid., para 108.

153 Case C-395/18, Tim SpA (n 47).

154 |bid., para 15.

THIS PROJECT HAS RECEIVED FUNDING FROM THE EUROPEAN UNION’S HORIZON 2020 RESEARCH AND INNOVATION PROGRAMME UNDER 38
GRANT AGREEMENT NO 101000573




D4. 2 C @ connecting consumers

and producers fo
Report on legal constraints for sourcing local and seasonal food across the EU COREADO rebalance famers” posttion

referring court sought clarification on whether national legislation requiring such exclusion is
compatible with EU directives, specifically Articles 57(4)(a) — optional grounds for exclusion - and
(5) and 71(6)(b) of Directive 2014/24.1%

CJEU noted that Member States have discretion in determining the implementing conditions of the
optional grounds for exclusion mentioned in Article 57(4) of the Directive. The wording of Article
57(4)(a) does not specify who is responsible for the failure to fulfil the obligations, allowing
Member States to consider that the subcontractor may be responsible. CJEU emphasised the need
to ensure compliance with the obligations mentioned in Article 18(2) Directive 2014/24, and
Member States may provide for the exclusion of the economic operator if a failure is established
with regard to one of its subcontractors.'*® However, the principle of proportionality requires that
the exclusion be assessed on a case-by-case basis, taking into account the seriousness of the
situation and the particular circumstances. National legislation that mandates automatic exclusion
without considering relevant factors infringes the principle of proportionality. CJEU declared that
Art 18(2) - broadly speaking the social and environmental laws so sustainability - is a principle of
EU public procurement law: "EU legislature sought to establish [Art.18.2] as a principle, like the
other principles referred to in paragraph 1 of that article(...). It follows that such a requirement
constitutes, in the general scheme of that Directive, a cardinal value with which the Member States
must ensure compliance pursuant to the wording of Article 18(2) of that Directive."

155 |bid., para 17.
156 |bid., para 35.
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6.2. Evolution of Sustainability Considerations in EU Public Procurement Directives

DIRECTIVE 2004/18/EC

Directive 2004/18/EU was the first EU directive on public procurement that included explicit provisions — some
codifying existing case law — facilitating the application of sustainable criteria:1%’

Recital 1: emphasised that public purchasing is about meeting the needs of the public and, as such, may consist of
environmental and social considerations as long they are linked to the subject-matter of the contract, do
not confer an unrestricted freedom of choice on the contracting authority, are expressly mentioned and
comply with the fundamental principles of EU Public Procurement Law.

Recital 5: mentioned Article 6 of the EC Treaty as the legal basis for the promotion of sustainable development in
public procurement. 158

Recital 28: stated that it is appropriate that Member States may reserve the right to participate in award procedures
for public contracts to sheltered workshops or reserve performance of contracts to the context of sheltered
employment programmes.

Recital 29: stated that contracting authorities may lay down the environmental characteristics in technical
specifications (by requiring specific production method, and/or environmental effects of product groups or
services) and that this can be done by employing eco-labels.!5?

Recital 32: stressed the importance of provisions on subcontracting in public contracts to encourage the involvement
of SMEs.

Recital 33: clarified that contract performance conditions may require "(...) on-site vocational training, the
employment of people experiencing particular difficulty in achieving integration, the fight against
unemployment or the protection of the environment (...)" held that such criteria "(...) are not directly or
indirectly discriminatory and are indicated in the contract notice or in the contract documents."

Recital 46: included an explicit reference to Socially Responsible Public Procurement, and it stated that “(...)a
contracting authority may use criteria aiming to meet social requirements, in response in particular to the
needs — defined in the specifications of the contract — of particularly disadvantaged groups of people."

Article 23: stated that when technical specifications are formulated regarding functional requirements of the works,
services or products to be purchased, the latter may include environmental characteristics. However, such
parameters must be sufficiently precise to allow tenderers to determine the subject-matter of the contract
and to allow contracting authorities to award the contract. Contracting authorities also have the option,
although not obligatory, to utilise Eco-Labels.160

Article 53: codified the Concordia Bus case, allowing reference to green award criteria if they are linked to the subject
matter of the contract and are established in advance in an objective and non-discriminatory manner.

157 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of procedures for the award of public
works contracts, public supply contracts, and public service contracts [2004] OJ L134/114-240.

158 Now Article 11 of TFEU.

159E.g., European Eco-label, (multi-)national eco-labels or any other eco-label providing the requirements for the label are drawn up and adopted based
on scientific information using a procedure in which stakeholders, such as government bodies, consumers, manufacturers, distributors and
environmental organisations can participate, and providing the label is accessible and available to all interested parties.

160 Directive 2004/18, rec 29; Nevertheless, contracting authorities “(...) must accept any other appropriate means of proof, such as a technical dossier
of the manufacturer or a test report from a recognized body.” This means that contracting authorities cannot impose the use of a specific eco-label
but give tenderers the opportunity to provide any useful information that demonstrates compliance with the requirements of such eco-label.

. *x

SR THIS PROJECT HAS RECEIVED FUNDING FROM THE EUROPEAN UNION’S HORIZON 2020 RESEARCH AND INNOVATION PROGRAMME UNDER 40
RS GRANT AGREEMENT NO 101000573



DA4.2 C j connecting consumers

and producers fo
Report on legal constraints for sourcing local and seasonal food across the EU COREADO rebalance famers” posttion

DIRECTIVE 2014/24/EU

If there were doubts about whether there was room for SPP considerations under 2004 directives, these have been
clarified under the newest revision of the EU Public Procurement Law in 2014. In Directives 2014/23, 2014/24, and
2014/25, environmental and social concerns have been given a more prominent position. The current directives
undoubtedly encourage contracting authorities to utilise SPP. By doing so, the current legislative framework lowers
the regulatory risks attached to engaging with SPP. It has been noted that under the 2014 directives, the
"(...)sustainability paradigm is almost taking over the realm of public procurement, and it is marketed as a major
'selling point' of the new legislation."®* SPP is currently regulated in several provisions throughout Directive
2014/24/EU:

Article 18(2): enacts a duty on the Member States to ensure compliance with applicable obligations in the fields of
environmental, social and labour law.

Article 20: allows Member States to reserve contracts for sheltered workshops and economic operators whose main
aim is the social and professional integration of disabled or disadvantaged persons.

Article 42: allows contracting authorities to refer to the production process as well as draft technical specifications in
terms of performance or functional requirements, including sustainable characteristics.

Article 43: allows contracting authorities to use and refer to environmental or social labels directly in public
procurement under specific circumstances.

Article 56(1): grants contracting authorities a right not to award a contract to the tenderer submitting the MEAT
where they have established that the tender violates applicable obligations referred to in Art. 18(2).

Article 57(1)(f): enacts a duty on contracting authorities to exclude economic operators that have been the subject
of a conviction by final judgment for child labour and other forms of trafficking in human beings.

Article 57 (4)(a) allows contracting authorities — or Member States to direct them — to exclude economic operators
found in breach of the obligations under Art. 18(2).

Article 62: empowers contracting authorities to require compliance with quality assurance standards.

Article 67: allows contracting authorities to refer to social, environmental and innovative characteristics in the award
criteria.

Article 68: promotes the use of life-cycle cost methodologies in public procurement.162

Article 69(2)(d): enacts a duty to reject an abnormally low tender where contracting authorities have established
that the tender is abnormally low because it does not comply with applicable obligations referred to in Art.
18(2).

Article 70: allows contracting authorities to lay down special conditions relating to the performance of a public
contract referring to environmental, social or employment-related considerations.

Article 71: requires subcontractors' compliance with applicable obligations under Art. 18(2). Observance of these
obligations is to be ensured through appropriate action by the competent national authorities acting within
the scope of their responsibility and remit. Where the national law of a Member State provides for a
mechanism of joint liability between subcontractors and the main contractor, the Member State concerned
shall ensure that the relevant rules are applied in compliance with the conditions set out in Art. 18(2).

161 DC Dragos and B Neamtu, 'Sustainable Public Procurement in the EU: Experiences and Prospects' in F Lichere, R Caranta, and S Treumer (eds),
Novelties in the 2014 Directive on Public Procurement (DJ@F Publishing, 2014).

162 M Andhov, R Caranta, and A Wiesbrock (eds), Cost and EU Public Procurement Law: Life-Cycle Costing for Sustainability (1st edn, Routledge, London
2019) https://doi.org/10.4324/9780429060045.
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6.3. Evolution of SPP-related EU Soft Law Instruments

Soft law refers to non-binding instruments, such as communications, recommendations, opinions, and

guidelines, that are used by EU institutions to express policies, interpret legislation, or influence the

behaviour of Member States and private parties. Unlike hard law, which includes regulations and

directives that are legally enforceable, soft law aims to shape policy and legal development without

imposing formal legal obligations, offering flexibility and a means of achieving consensus and

cooperation among EU Member States.

In the Sustainable Consumption and Production and Sustainable Industrial Policy Action Plan,'63
emphasis was given to public procurement, which was envisaged to complement the mandatory
measures aimed at changing production and consumption patterns.'®* To spur GPP, the EU
Commission aimed at providing guidance and tools for public authorities to 'green' their
procurement practices by:

e setting of indicative targets based on the level of best-performing Member States;

e providing model tender specifications;

e the creation of a process of cooperation with the Member States to identify and agree upon
common GPP criteria for products and services for endorsement in national action plans
and guidance on GPP;

e monitoring of targets based on compliance with these criteria;

e setting voluntary common GPP criteria.

The EU Commission also identified specific sectors in which the uptake of GPP was of critical
value, such as construction, food and catering services, office machinery, and computers. It was
recognised that some Member States had already set ambitious targets, but many did not. 6>
Thus, the EU Commission proposed that all tendering procedures should have been at least 50%
'green' by 2010.166 The common framework and the targets aimed to reduce discrepancies
between the EU Member States that could create market distortions. Finally, to assess the level
of GPP, both quantitative and impact-oriented indicators would have been used; the former is
basically the comparison of how many green tenders have been submitted on the overall number
of procedures, while the second one that was evidently more difficult to quantify, aimed at
assessing both the environmental and financial gains deriving from GPP.

163 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions on the Sustainable Consumption and Production and Sustainable Industrial Policy Action Plan COM (2008) 397 final.

164 |bid., 9.

165 E.g. Netherlands set a 100% Sustainable Procurements targets.
166 With ‘green’, the Commission meant complying with ‘core' criteria.
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Public procurement for a better environment identified obstacles to GPP adoption (such as
limited environmental criteria and awareness, uncertainties about legal possibilities, the lack of
coordinated exchange of best practices, and the lack of political support) and set specific
objectives to overcome these barriers, including setting common GPP criteria, providing legal and
operational guidance, and establishing political support and monitoring mechanisms. 7 Priority
sectors for GPP implementation have been outlined, with an emphasis on food, among others.
Finally, the document discussed the potential for mandatory measures to ensure broader
adoption and effectiveness of GPP practices.

Strategy for Smart, Sustainable and Inclusive Growth aimed to create "(...) a shift towards a
resource-efficient and low-carbon economy that is efficient in the way it uses all resources." %8 To
reach these objectives, public procurement was recognised as an instrument that has been said
to be useful for reducing both energy and resource use and the inclusion of SMEs, provided that
the general procurement policy makes efficient use of public funds and maintains itself open to
an EU-wide market.!6°

Green paper on the Modernisation of EU Public Procurement Policy began by referencing the
Europe 2020 strategy for smart, sustainable, and inclusive growth.'’° Public procurement was
said to play a critical role in the fulfilment of the strategy goals by improving framework
conditions for businesses to innovate, making full use of demand-side policy, supporting the shift
towards a resource-efficient and low-carbon economy, for instance, by encouraging wider use of
green public procurement, and finally improving the business environment, especially for
innovative SMEs. Immediately after that, the green paper recalls that the Europe 2020 strategy
also stresses that public procurement policy "(...) must ensure the most efficient use of public
funds and that procurement markets must be kept open EU-wide."

Buying Green! A handbook on green public procurement is a supportive and indicative policy
document developed to help public authorities successfully plan and implement GPP under the
2014 Procurement Directives by integrating environmental considerations into pre-procurement,
procurement processes, and contract performance. 7! The document details the steps from
implementing GPP policy, setting priorities and targets, training and guidance, to the
procurement process, defining contract requirements, selecting and excluding tenderers,
awarding contracts, contract performance clauses, and focusing on key GPP sectors like buildings,
food and catering services, road transport vehicles, and energy-using products. Each chapter
provides rough guidelines for contracting authorities to procure goods and services with a

167 EU Commission, 'Public Procurement for a Better Environment' COM (2008) 400 final.

168 EU Commission, 'EUROPE 2020: A Strategy for Smart, Sustainable and Inclusive Growth' COM (2010) 2020 final.

169 EU Commission, COM (2010) 2020 final, 14-15.

170 EU Commission, 'Green Paper on the Modernisation of EU Public Procurement Policy Towards a More Efficient European Procurement Market' COM
(2011) 15 final.

171 EU Commission, Directorate-General for Environment, Buying Green!: A Handbook on Green Public Procurement (Publications Office 2016)
https://data.europa.eu/doi/10.2779/837689. Predecessors of this document have been published in 2004 and 2011.
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reduced environmental impact, in line with the standing EU's legal framework and sustainability
objectives.

Buying for Social Impact — Good Practice from Around the EU 72 is a document that has two
main objectives: firstly, to motivate public procurement entities to align their purchasing power
with social objectives, and secondly, to enhance the participation of social economy enterprises
in public procurement. 2”3 It examines the transposition of EU Public Procurement Law elements
relating to social considerations at the national levels, identifies exemplary practices in SrPP (both
at policy/program level and individual public procurement procedure level), and assesses the
capacity of social economy enterprises to access the market across multiple EU countries.

Buying Social — A guide to taking account of social considerations in public procurement covers
the principles and benefits of SrPP and a framework for implementing SrPP strategies within
public organisations. 17* Additionally, it discusses the planning and execution of procurement to
achieve positive social outcomes and offers guidance on setting and enforcing contract terms to
ensure compliance with social objectives. Real-world examples are included to illustrate SrPP in
action across the European Union.

6.3.1. EU GPP Criteria

Since 2008, the EU Commission has been developing official catalogues of EU GPP criteria for a range
of products and services.'”> The aim of the EU GPP criteria is to facilitate the inclusion of green
requirements in public procurement by establishing a clear, objective, verifiable and, most
importantly, scientifically-backed list of requirements that any contracting authority can use as a
blueprint when designing every stage of their public procurement procedure. Each of the EU GPP
criteria sector guides is accompanied by a more detailed technical background report developed by
the EU Commission's supporting organ, the Joint Research Centre (JRC). The latter consists of
independent experts, as JRC is the Directorate-General of the EU Commission, a science and
knowledge service with its own Commissioner. In the technical report, a group of expert stakeholders
from specific sectors explain why specific criteria are included or not by providing the rationale behind
the proposed criteria.

172 EU Commission, Executive Agency for Small and Medium-sized Enterprises, L Martignetti, V Caimi, and D Daniele, Buying for Social Impact: Good
Practice from Around the EU (Publications Office 2020) https://data.europa.eu/doi/10.2826/8319.

173 Social economy enterprises are market-oriented actors that prioritize social and communal objectives over profit, reinvesting earnings to further
their social missions and foster inclusive growth (e.g., worker cooperatives, non-profit associations, disability-focused service providers,
employment-promoting organizations for disadvantaged groups, community-supported agriculture initiatives, social innovation centres).

174 'Buying Social — A Guide to Taking Account of Social Considerations in Public Procurement — Second Edition' [2021] OJ C237/1-69 https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC0618(01).

175 E.g. cleaning products and services (2018), Computers, monitors, tablets, and smartphones (2021), Copying and graphic paper (2008), Data centres,
server rooms and cloud services (2020), Electrical and Electronic Equipment used in the Health Care Sector (2014), etc. The extensive list can be
found at https://ec.europa.eu/environment/gpp/eu gpp criteria_en.htm

THIS PROJECT HAS RECEIVED FUNDING FROM THE EUROPEAN UNION’S HORIZON 2020 RESEARCH AND INNOVATION PROGRAMME UNDER 44
GRANT AGREEMENT NO 101000573



https://data.europa.eu/doi/10.2826/8319
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC0618(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC0618(01)
https://ec.europa.eu/environment/gpp/eu_gpp_criteria_en.htm

DA4.2 C j connecting consumers

and producers fo
Report on legal constraints for sourcing local and seasonal food across the EU COREADO rebalance famers” posttion

The EU GPP green criteria have been developed for 20 common priority sectors such as cleaning
products and services, copying and graphic paper, food and catering services, etc. Each sector's EU
GPP criteria include two 'levels':

- Core criteria, which focus on the key area(s) of environmental performance of a
product/service and aimed at keeping administrative costs for companies to a minimum; and

- Comprehensive criteria, which take into account more aspects or higher levels of
environmental performance, for use by authorities that want to go further in supporting
environmental and innovation goals.

The latest EU GPP Criteria for Food, Catering Services and Vending Machines were developed in
2019.17¢ In them, the EU Commission provides a suggestion of considerations that can be incorporated
at the stage of drafting technical specifications, selection and award criteria in the procurement
process, as well as contract performance conditions.

6.3.1.1. Criteria for Food

The EU GPP Criteria for food concentrate on procurement of organic food products, more
environmentally responsible marine and aquaculture food products, increased offer of plant-based
menus, more environmentally responsible vegetable fats, food and beverage waste prevention and
improved energy and water consumption in kitchens.

Concerning technical specifications, contracting authorities are encouraged to incorporate organic
origin requirements. That is, it requires a certain percentage of the total purchase to comply with the
EU Regulation on organic production and labelling of organic products.*’” Besides the 'organic’ aspect,
attention is given to animal welfare by nudging the contracting authority to require the delivery of
cage-free eggs according to EU regulations on marketing standards for eggs.t’® Unfortunately, this
recommendation focuses only on one type of food product. Still, it has the potential to change in the
foreseeable future as the EU Commission envisages animal welfare labelling for a broader range of
food products.'’”® Regarding more environmentally responsible fats,'® contracting authorities are
advised to require economic operators to deliver a certain percentage of such food products that

176 EU Commission Staff Working Document, 'EU Green Public Procurement Criteria for Food, Catering Services and Vending Machines' SWD (2019) 366
final (27 September 2019).

177 Regulation (EU) 2018/848 of the European Parliament and of the Council of 30 May 2018 on organic production and labelling of organic products
and repealing Council Regulation (EC) No 834/2007 [2018] OJ L 150/1-92.

178 EU Commission Regulation (EC) No 589/2008 of 23 June 2008 laying down detailed rules for implementing Council Regulation (EC) No 1234/2007 as
regards marketing standards for eggs [2008] OJ L 163/6-23.

179 EU Commission, Directorate-General for Health and Food Safety, M Maestre, L Campbell, J Etienne et al., Study on Animal Welfare Labelling — Final
Report (Publications Office of the European Union 2022) https://data.europa.eu/doi/10.2875/676603.

180 Regarding fats, there has also been a new development connected with the entry into force of the new Regulation (EU) 2023/1115 of 31 May 2023
on the making available on the Union market and the export from the Union of certain commodities and products associated with deforestation and
forest degradation and repealing Regulation (EU) No 995/2010 [2023] OJ L 150/206.
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comply with Article 93 of EU regulation on the financing, management and monitoring of the common

agricultural policy.*8

When evaluating a tender, contracting authorities are advised to award points proportionally to
tenders that exceed the minimum requirements set in technical specifications; that is, preference
should be given to economic operators who comply with the technical specifications criteria to a
higher degree. Furthermore, contracting authorities are also advised to evaluate bidders based on
whether food products to be procured are produced and traded in accordance with the requirements
of a fair and ethical trade certification scheme that requires a minimum certified content of 90%.'8?

Lastly, contracting authorities are advised to 'echo' technical specifications and award criteria via
contract performance conditions, that is, the requirements and obligations imposed on contracted
economic operators during the execution of a public contract. More precisely, it is advised that the
economic operator must collect and record invoices that should prove compliance with technical
specifications and award criteria. The contract should also have rules for non-compliance, which
performs the general function of enforcing the included norms. In addition to reiterating what is
already stated in technical specifications and as part of award criteria, in the contract performance
condition, contracting authorities may require delivery of seasonal produce, food produced by
applying principles of integrated agriculture, and agricultural products labelled with geographical
indications, i.e. those complying with the EU regulation on quality schemes for agricultural products
and foodstuffs.183

6.3.1.2 Criteria for Catering Services

When it comes to the procurement of food services, such as catering or canteen services, selection
criteria are predicted to have a more prominent role. The discretion of contracting authorities in
setting such selection criteria is limited as they can only include criteria suitable to assess the technical
and professional ability of the economic operator to perform a contract. According to the EU GPP
criteria in SfP for catering services, selection criteria could require economic operators to have
relevant expertise and experience in the following areas:

e planning efficient and data-driven menus, observing the increasing consumption of plant-
based food when appropriate ;

e preventing food and other waste, how to be sorted out and disposed;

e safe redistribution of surplus food if/where applicable;

181 Regulation (EU) No 1306/2013 of the European Parliament and of the Council of 17 December 2013 on the financing, management, and monitoring
of the common agricultural policy and repealing Council Regulations (EEC) No 352/78, (EC) No 165/94, (EC) No 2799/98, (EC) No 814/2000, (EC) No
1290/2005 and (EC) No 485/2008 [2013] OJ L 347/549-607.

182 EU Commission (n 176), 15.

183 Regulation (EU) No 1151/2012 of the European Parliament and of the Council of 21 November 2012 on quality schemes for agricultural products and
foodstuffs [2012] OJ L 343/1-29.
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e water and energy savings in equipment and operation and maintenance of the equipment (for
the staff responsible for this);

e appropriate dosage and handling of cleaning products and cleaning procedures

e waste management, including hazardous waste, monitoring, and traceability documentation;

e Environmentally conscious driving on a regular basis to increase fuel efficiency for the staff
involved in food delivery;

e continuous staff training on environmental aspects that are to be annually renewed/reviewed
policies, such as maximising the reuse or recycling of packaging and/or other waste and
ensuring their safe disposal.

Technical specifications and award criteria are advised to be formulated so the economic operator
conducting catering services delivers products according to the EU GPP for food criteria.'® Thus, the
GPP procurement of catering services will include both the GPP of a product and a service. Guidance
is directed towards encouraging economic operators to create less waste (both food and other waste),
use less energy and water in their operations, transport products in an environmentally friendly way,
and establish environmental management measures and practices.

Concerning drawing contract performance clauses, contracting authorities are encouraged to require
economic operators to:

* provide low-impact drinking water at the | ¢ty of copenhagen

premises of the catering service if The policy of the City of Copenhagen from 2009 is that,
as far as possible, bottled water should not be
purchased. Following that lead, it is advisable to avoid
e In cases when new equipment must be purchasing bottled water If the water found in the tap is

bought for the performance of the clean and suitable for drinking water.

contract (e.g., new vending machines,

possible. 18>

ovens, fridges, or even vehicles), economic operators should inform the contracting authority
about the purchase of such equipment, and such new equipment should keep or improve
energy efficiency compared to the old equipment and be compliant with Article 6 of the EU
Directive on Energy Efficiency,'® EU Regulation on energy labelling of refrigerating
appliances,®” EU Regulation on the energy labelling of professional refrigerated storage

188

cabinets'®® and EU Regulation on type approval of motor vehicles with respect to emissions

184 EU Commission (n 176), 19-20.

185 Contributes to less waste production and lowers transportation environmental impact. See: ‘How together we can make the world’s most healthy
and sustainable public food procurement’ (WHO Regional Office for Europe, 2022) Annex 1.3.1.

186 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency, amending Directives 2009/125/EC and
2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC [2012] OJ L 315/1-56.

187 EU Commission Delegated Regulation (EU) 2019/2016 of 11 March 2019 supplementing Regulation (EU) 2017/1369 with regard to energy labelling
of refrigerating appliances and repealing Commission Delegated Regulation (EU) No 1060/2010 [2019] OJ L 315/102-133.

188 EU Commission Delegated Regulation (EU) 2015/1094 of 5 May 2015 supplementing Directive 2010/30/EU with regard to the energy labelling of
professional refrigerated storage cabinets [2015] OJ L 177/2-18.
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from light passenger and commercial vehicles (Euro 5 and Euro 6) and access to vehicle repair

and maintenance information. &

e Provide a report on its environmental measures and practices that serves as
a validation method for the execution of technical specifications related to the same matter.

e Conduct staff training for both permanent (16 hours per year) and temporary staff
(proportional to the contract period), and lastly,

e set in place appropriate food and beverage redistribution programs to specialised

organisations to minimise food waste.

7. Newest Developments in the Law and Policy - The EU Green Deal

In December 2019, the EU Commission set out the EU Green Deal (EGD), a strategic political agreement
on how Europe is to tackle climate change and its environmental impact.®® The most ambitious target
of the whole plan is for Europe to become the first climate-neutral continent by 2050. The latter is to
be achieved by creating a binding goal of climate neutrality not only with reference to CO; but to all
GHG emissions. The EGD was born in the framework of the UN's 2030 Agenda and the Sustainable

191

Development Goals,*”* and it focuses on several aspects:

a. A zero-pollution ambition

b. Preserving and restoring ecosystems and biodiversity

c. Supplying clean, affordable, and secure energy

d. Mobilising industry for a clean and circular economy.

e. Building and renovating in energy and resource-efficient way

f. Accelerating the shift to sustainable and smart mobility
g. From Farm to Fork: a fair, healthy and environmentally
friendly food system

The EGD places public procurement in the centre to achieve its objectives. It is seen as a major
opportunity for EU public authorities to initiate sustainable change in many markets by becoming
trendsetters that pursue sustainable outcomes.®? It is indicated that:

189 Regulation (EC) No 715/2007 of the European Parliament and of the Council of 20 June 2007 on type approval of motor vehicles with respect to
emissions from light passenger and commercial vehicles (Euro 5 and Euro 6) and on access to vehicle repair and maintenance information [2007] OJ
L171/1-16.

190 EU Commission 'The European Green Deal' COM (2019) 640 final, 5.

191 |n September 2015, the 2030 Agenda for Sustainable Development was adopted at the UN Sustainable Development Summit in New York. The
agenda indicates 17 Sustainable Development Goals (SDGs). Harnessing SPP to achieve the SDGs can significantly impact achieving these goals. So
much so that Target 12.7 of the SDGs expressly refers to the need to “Promote public procurement practices that are sustainable, in accordance with
national policies and priorities.” SPP is potentially also relevant to the achievement of many, if not most, of the SDGs.

192 T Tétrai and O Didfasi-Kovacs, 'European Green Deal — The Way to Circular Public Procurement' (2021) 22 ERA Forum 523-539
https://doi.org/10.1007/s12027-021-00678-2.
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"(...) public authorities, including the EU institutions, should lead by example and ensure that their
procurement is green." 13

The EU Commission committed itself to proposing further legislation and guidance on GPP. %%

The Circular Economy Action Plan indicates that:

"(...) public authorities' purchasing power represents 14% of EU GDP and can serve as a powerful driver
of the demand for sustainable products. To tap into this potential, the Commission will propose
minimum mandatory green public procurement (GPP) criteria and targets in sectoral legislation and
phase in compulsory reporting to monitor the uptake of Green Public Procurement (GPP) without
creating an unjustified administrative burden for the public buyers." '°>

Furthermore, the EGD Investment Plan stated:

"The Commission will propose minimum mandatory green criteria or targets for public procurements
in sectoral initiatives, EU funding or product-specific legislation. Such minimum criteria will 'de facto’
set a common definition of what a 'green purchase' is, allowing the collection of comparable data from
public buyers and setting the basis for assessing the impact of green public procurements. Public
authorities across Europe will be encouraged to integrate green criteria and use labels in their
procurements." 1%

As the Circular Economy Action Plan avows, the shift towards mandatory criteria is born out
of the realisation that instruments such as the current EU GPP criteria

"(...)have reduced impact due to the limitations of voluntary approaches."**’

193 EU Commission (n 190), 8.

194 W Janssen and M Andhov, '#3 The EU Green Deal in Light of Public Procurement Law' in Bestek — The Public Procurement Podcast (6 June 2020)
<www.bestekpodcast.com>; K Pouikli, 'Towards Mandatory Green Public Procurement (GPP) Requirements Under the EU Green Deal: Reconsidering
the Role of Public Procurement as an Environmental Policy Tool' (2021) 21 ERA Forum 699-721 https://doi.org/10.1007/s12027-020-00635-5.

195 EU Commission, 'A New Circular Economy Action Plan For a Cleaner and More Competitive Europe' COM(2020) 98 final, sec 2.2.

1% EU Commiission, 'Sustainable Europe Investment Plan European Green Deal Investment Plan' COM (2020) 21 final, 12.

197 EU Commission (n 195), sec 2.1.
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7.1. Farm to Fork Strategy

The Farm to Fork Strategy announced in 2019 and officially presented in May 2020, is one of the
particularly interesting initiatives of the EGD.®® It aims to spread sustainability along European food
supply chains, from production to consumption.®® It tackles critical aspects related to food by ensuring
sustainable food production, securing food safety and reducing waste, promoting sustainable food
processing and retail practices, facilitating the shift towards sustainable and healthy food
consumption, reducing the use of pesticides and fertilisers, enhancing animal welfare, combatting
food fraud, and supporting research, innovation, and investments towards these goals. The EU
Commission emphasises that European food has a trendsetting role in making the world more
sustainable through its standards.?®

Sustainable
Food Production

e

Farm
to Fork

Sustainable

Food
Procgssmg &

Distribution

Figure 7: Farm to Fork

Public procurement is envisaged as an essential tool and supportive mechanism in promoting
sustainable food consumption and facilitating the change towards healthy and sustainable diets.?%!
Still, the strategy primarily has an agenda-setting function, and to be operationalised, it requires
translation into EU and national legislation.?%? To facilitate its operationalisation, the Action Plan
accompanying the Farm to Fork strategy envisaged determining the best modalities for setting

1% EU Commission, Directorate-General for Communication, 'A Union That Strives for More — My Agenda for Europe — Political Guidelines for the Next
EU Commission 2019-2024' (Publications Office 2019) https://data.europa.eu/doi/10.2775/018127.

199 EU Commission, 'A Farm to Fork Strategy for a Fair, Healthy and Environmentally-Friendly Food System' COM (2020) 381 final, 8-9.

200 |pid., 4.

201 1bid., 13.

202 H Schebesta and JIL Candel, 'Game-Changing Potential of the EU's Farm to Fork Strategy' (2020) 1(10) Nature Food 586-588
https://doi.org/10.1038/s43016-020-00166-9.
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minimum mandatory criteria for SfP by the third quarter of 2021.2% This proposal shifts the EU focus
from green to a more inclusive understanding of sustainability in public procurement, including the
social dimension, while emphasising 'health’ not as a distinct concept but as an underscoring of its
significance.?04

The proposed legislative Framework for Sustainable Food Systems (FSFS) as one of the flagship
initiatives stemming from the F2F strategy, with indicative planning for the fourth quarter of 2023,
also considered introducing mandatory criteria for SfP.2% Simultaneously, The Communication on
Organic Production recommended including organic products in the mandatory criteria for SfP within
the 2023 FSFS and encouraged using national organic farming plans to support and track the uptake
of GPp.20®

The F2F strategy faces uncertainty amid
persistent postponements and protests by
farmers. Initially, the action plan outlined

27 initiatives, which later expanded to 31.
Despite these ambitious beginnings, a
significant portion of these — 15 in total

—have yet to be initiated. The strategy

15 State of play of Farm to Fork
suffered a further setback when the EU initiatives
Commission retracted a divisive pesticide

proposal.?’

The EU Commission's timeline
optimistically marks nearly all initiatives as
complete. Yet, for many, the EU executive — 5
has merely conducted impaCt Withdrawn @ Finished ® Almost conlcuded
assessments, Welghlng the adva ntages Under discussion Proposal not published

and disadvantages of various policy Figure 8: State of Play of Farm to Fork Initiatives (Euronews, 2024)
alternatives. As a new EU Commission is

set to take office in November, it is projected that over two-thirds of the strategy will remain pending,

with the legislative process still ongoing.2%

203 Draft Action Plan as an Annex to EU Commission, COM (2020) 381 final, 3.

204 Schebesta and Casado (n 29).

205 The Inception Impact Assessment (lI1A) related to the FSFS initiative. Available at: https://food.ec.europa.eu/document/download/efad46c1-0813-
443f-8670-83e278206084 en?filename=f2f legis iia fsfs 5902055.pdf

206 EU Commission, 'An Action Plan for the Development of Organic Production' COM (2021) 141 final/2, 7-9.

207G Fortuna, 'Over Half of von der Leyen’s Food Policy Promises Weren’t Met, Analysis Shows' (Euronews, 19 February 2024)
https://www.euronews.com/my-europe/2024/02/19/over-half-of-von-der-leyens-food-policy-promises-werent-met-analysis-shows.

208 1bid.
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Strikingly absent is the Sustainable Food Systems Law, considered the framework's linchpin. Initially
prioritised, it now faces indefinite deferral due to consistent delays. Similarly, the initiative to
introduce health-centric labelling on food packaging has been stalled without a set reconsideration
date following a surge of resistance, notably from Italy. Other labelling endeavours concerning
sustainability, an indication of origin, and date marking have met the same fate.?%° Progress is halted in
promoting sustainable food demand through public procurement. No compulsory requirements for
SfP have been established, and there is no definitive timeline for when actionable measures might be
introduced.

209 1bid.
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Part Il: Legal Constraints & Opportunities in
Procuring Sustainable Food

Key Learnings

e Link to the subject-matter: Sustainability criteria can be considered when awarding contracts, but
they must be linked to the subject matter of the contract. This is to ensure that the criteria do not
give the contracting authority unrestricted freedom of choice and must also be transparent and non-
discriminatory in accordance with the EU Law. The 'link to the subject matter' also covers the non-
physical aspects like production means or distribution methods.

e Prohibition of artificial restriction of competition: Promoting SPP must not constrain competition in
a distortive and artificial manner.

e Prohibition of ‘Buying local’ under EU Public Procurement Law: Local preference as preferential
treatment conferring an advantage on tenderers based on predetermined criteria such as the
bidder's geographical location, residence, or origin of the product or service offered is contrary to
the EU principle of non-discrimination and equal treatment.

e ‘Local Food’ does not always mean ‘Sustainable Food’: Locality is not a ‘proxy’ for sustainable food.

e The concept of ‘Food Miles’ and Delivery Time’: Implementation of the concept of ‘delivery time’ as
a criterion for the selection of the most advantageous offer must be linked to the subject of the
contract. In the case of ‘Food miles’, it will be crucial to demonstrate the functional links between
the specific solutions and the objectives of the contracting authority and their objectively justified
needs. The use of the food millage concept is supported by environmental cost considerations, which
can form part of a calculation of life-cycling costing.

e Geographical Indication: EU quality schemes, particularly Protected Designation of Origin (PDO) and
Protected Geographical Indication (PGl), are permissible under EU Public Procurement Law. Directive
2014/24/EU allows contracting authorities to specify these quality standards in tender documents.
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e Seasonality: Has both local and global dimensions. If a contracting authority use the seasonality
criterion, it should clarify its interpretation of the concept and provide a calendar detailing the foods
deemed seasonal throughout the year.

e Short supply chain: EU law permits ‘short supply chains’ understood as involving as few economic
operators as possible and fostering cooperation. However, emphasis on relational rather than
geographical proximity is advised to avoid possible risks connected with localism in public tenders.

e Food, as an embodiment of cultural tradition and a key factor in the resilience and food security of
EU Member States, may be considered an overriding public interest, potentially justifying its
exemption from certain provisions of Directive 2014/24/EU to protect and promote local culinary
heritage and ensure the stability of food systems.

The legal constraints in procuring sustainably within the EU originate from its focus on removing
protectionist barriers since 1971, thus emphasising ‘how to buy’ over ‘what to buy.” Historically, the
EU's commitment to non-discrimination and internal market principles restricted the integration of
social and environmental factors into procurement. Although there has been a gradual inclusion of
these considerations into the regulatory framework, notably driven by the CJEU and the European
Parliament, no measures can result in the reintroduction of trade barriers or protection practices.

It is not controversial to state that currently, there are many possibilities to include sustainable
considerations in the SfP process, starting from market consultation through technical specifications
and award criteria and going all the way to contract performance conditions. The utilisation of market
consultation is particularly recommended as it is beneficial for pursuing all aspects of SfP. It involves
entering a formal market dialogue that must be carried out under the conditions established by Article
40 Directive 2014/24/EU, which states that:

"Before launching a procurement procedure, contracting authorities may conduct market consultations
with a view to preparing the procurement and informing economic operators of their procurement plans
and requirements.”

Therefore, to conduct market consultations, a contracting authority may, e.g., seek advice from
independent experts, authorities, or other market participants. That advice may be used in the
planning and conduct of the procurement procedure, provided that such advice does not distort
competition and does not violate the principles of non-discrimination and transparency. While still not
used as commonly as expected, market consultation plays a crucial role in SfP. That is because
introducing sustainable requirements such as, e.g. organic labels may require the adaptation of
economic operators (e.g., farmers) to such practices, which usually lasts longer than the procurement
process itself. This is because suppliers may need to adjust their production and operating processes
to obtain a particular label and be evaluated before being granted a label. Thus, the benefits of market
consultation are mainly twofold: gathering information from market suppliers and informing potential
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suppliers of procurement plans and future expectations.?!° Finally, through dialogue, public buyers
can investigate the solutions available to their needs and validate whether the market can meet the
public buyer's needs within the available budget.

8. Link to the Subject Matter of the Contract

The main legal limitation in pursuing sustainability in public procurement follows from the
development of a 'link to the subject matter' (L2SM) of the contract concept by the CIEU in its case
law regarding award criteria for public contracts.?!! In the CJEU’s first judgment in this area, the
Concordia case, it has been established that:

"[W]here the contracting authority decides to award a contract (...) it may take criteria relating to the
preservation of the environment into consideration, provided that they are linked to the subject matter of
the contract.” 1

These criteria also need to not confer an unrestricted freedom of choice on the contracting authority,
be explicitly mentioned in the contract notice or tender documents (transparency requirement), and
comply with the fundamental Treaty principles, particularly non-discrimination.?'? Further case law
development follows from the EVN and Wienstrom case, where the CJEU ruled that focusing on
capacities that exceeded the contracting authority's requirements or, in other words, went beyond
what the contracting authority wanted to buy doomed the criterion not to be linked to the subject
matter of the contract.?*

In the 2014 reform, the L2SM of the contract has been replicated for nearly all stages of procurement,
with the qualification phase as an exception. It is required when considering sustainable
considerations in (a) technical specifications, (b) labels, (c) variants, (d) award criteria, including life-
cycle costing (LCC), and (e) contract performance conditions.

The concept of the L2SM in public procurement has been criticised as practically limiting the effective
pursuit of sustainability goals.?® That is, since the requirement makes it impossible to include general
CSR policies to the extent that these address matters beyond the specific needs of the contracting
authority.?1® What does it mean in practice? A requirement for a contractor to invest in the local

210 See the example of the city of Copenhagen in "Making the most of Ecolabels in public procurement’ GPP News Alert Issue 100, November 2020.

211 Andhov and Mitkidis (n 119).

212 Case C-513/99, Concordia Bus (n 105), para 64.

213 |bid.

214 Case C-448/01, EVN and Wienstrom (n 122), para 34.

215See A Semple, 'The Link to the Subject Matter: A Glass Ceiling for Sustainable Public Contracts?' in B Sjafjell and A Wiesbrock (eds), Sustainable Public
Procurement Under EU Law - New Perspectives on the State as Stakeholder (Cambridge University Press 2015) 50 -74, 66.

216 Directive 2014/24/EU, rec 97; on issues of CSR in public procurement see M Andhov (née Andrecka), 'Corporate Social Responsibility and
Sustainability in Danish Public Procurement' (2017) 12(3) European Procurement & Public Private Partnership Law Review 333-345
https://doi.org/10.21552/epppl/2017/3/14.
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community outside of the specific contract is not permissible on this basis.?!” However, the contract
performance clause is L2SM of a contract when it involves activities executed as part of fulfilling the
contract, such as:

- obtaining a recycling rate of over X per cent of materials disposed of during the food supply
contract;

- offsetting GHG emissions caused by delivering food supplies (e.g. payments or planting trees)
throughout the contract is permissible.

Finally, in the Dutch Coffee case, the CJIEU confirmed that non-economic criteria related to a particular
means of production (e.g. organic character) or distribution (e.g., fairly traded) could be considered
L2SM of a contract.?8 In this judgment, the CJEU expanded the L2SM of a contract by underlining that
there was no requirement for award criteria to relate to a product's core characteristic or something
that alters its material substance. This part of the judgment has been codified in Article 67 of the
Directive 2014/24/EU, where the Dutch Coffee case has influenced the definition of the concept.

9. Risk of Artificially Narrowing Competition

As mentioned before, procurement principles provide another limitation to pursuing sustainable
consideration under EU Public Procurement Law. Specifically, Article 18(1) Directive2014/24/EU
prohibits artificially narrowing competition:

"The design of the procurement shall not be made with the intention of excluding it from the scope of this
Directive or of artificially narrowing competition. The competition shall be considered to be artificially narrowed
where the design of the procurement is made with the intention of unduly favouring or disadvantaging certain
economic operators."

The public procurement regime is market-based and dependent on the system's capability to attract
competition for contract awards.?!® Thus, a potential obstacle in pursuing sustainable considerations
is the implications for competition, namely the risk of artificially narrowing competition.

SPP criteria may sometimes be more complex and create a higher entry barrier to the procedure and
the possibility of contract execution, which may disincentivise some economic operators from
participating in a procurement procedure in the first place. Simultaneously, SPP criteria might serve
as a catalyst for market participants who are pioneers in sustainability, offering them a unique

217 A Semple, A Practical Guide to Public Procurement (Oxford University Press 2015) 197-204.

218 Case C-368/10, Dutch Coffee (n 140), paras 89-92.

219 A Sanchez-Graells, 'Truly Competitive Public Procurement as a Europe 2020 Lever: What Role for the Principle of Competition in Moderating
Horizontal Policies?' (2016) 22 European Public Law 391 https://doi.org/10.54648/euro2016023.
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competitive edge. This becomes a compelling incentive for these leaders to engage in procurement,
as they can compete on the merits of their sustainable practices and solutions.

It could be argued that incorporating sustainability standards usually requires bidders to use
innovative technologies and processes to deliver the contract's aim. Such complex requirements can
make the contract's economic viability questionable. Nevertheless, it's important to recognise that
these innovations can lead to more sustainable industry practices and products, which may generate
a competitive edge and open new markets.

Also, some bidders do not have or cannot obtain the sufficient, sustainable technical capacity needed
to execute the contract. Logically, this narrows the pool of bidders that can offer sustainable food
goods and services.??? Yet, it also presents an opportunity for suppliers to differentiate themselves by
building these capacities, potentially leading to a more diverse and resilient supplier base. The risk of
adverse effects of SPP on competition is relevant as the EU is already experiencing a low level of
competition in public procurements, which increases the risks of making them costlier for public
buyers.??! However, integrating sustainability effectively can enhance competition by defining new
value parameters beyond price alone, aligning procurement with broader societal goals. Now, this, of
course, raises the question of what relevant competition for a specific SPP there is, as it would be
inappropriate to seek the broadest possible competition by ignoring what it actually is that the
contracting authority wants to buy. For instance, the contracting authority might want to provide the
freshest, most nutritious food ingredients that would provide diverse, e.g., protein sources. The
relevant competition should be established for purchasing such products, not any food products.
Strategic SPP can redefine relevance in competition, ensuring that what is procured sustainably
delivers both immediate needs and long-term societal benefits.

Not every situation in which competition is narrowed is problematic, as having any requirements in
the tender will somehow narrow competition.??2 Still, Article 18(1) prohibits competition from being
narrowed down artificially in a way that aims to favour a specific economic operator, and it shall not
be intentional and artificially restrictive.??® Artificially narrowing of competition occurs when there is

220 Sanchez-Graells (n 66).

221 See: European Court of Auditors, 'Special Report on Public Procurement in the EU' (2023) https://www.eca.europa.eu/ECAPublications/SR-2023-
28/SR-2023-28 EN.pdf, 15; EU Commission, 'Making Public Procurement Work in and For Europe' COM(2017) 572 final, 5; KM Halonen, 'ls Public
Procurement Fit for Reaching Sustainability Goals? A Law and Economics Approach to Green Public Procurement' (2021) 28(4) Maastricht Journal of
European and Comparative Law 535-555.

222 5abockis, (n 16) 183; S Arrowsmith, The Law of Public and Utilities Procurement, Vol 2 (Sweet & Maxwell 2017) 594.

223 Supreme Administrative Court in Finland KHO 2016:182 (concerning a large framework agreement —issued by the Finnish central purchasing body -
for healthcare and hospital supplies that unduly restricted competition). The agreement required bids for a comprehensive package of services and
products, effectively excluding all but two wholesale distributors from participating due to the breadth of required services and products (12 product
groups of healthcare supplies, related shelving, and home delivery services) and the references needed (from at least eight product groups and at
least one reference to include shelving service). The Finnish court ruled that the requirements set out in the call for tenders had led to an undue
restriction of competition. For a more detailed explanation, see KM Halonen, 'Framework Agreements Should Not Be Used Improperly Or In Such A
Way As To Prevent, Restrict Or Distort Competition' (How to Crack a Nut, 9 December 2016)
https://www.howtocrackanut.com/blog/2016/12/8/framework-agreements-should-not-be-used-improperly-or-in-such-a-way-as-to-prevent-
restrict-or-distort-competition-guest-post.
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a clear limitation on the circle of economic operators in a position to submit a competitive tender.
Additionally, ‘artificially’ means that ‘narrowing’ does not correspond to the contracting authorities’
legitimate interests. Furthermore, intentionally means the creation of pro forma procedures, which
are potentially corruptive and definitely anti-competitive practices. Still, the application of Article
18(1) in competition is challenging because it necessitates proving the contracting authority's intent
to artificially narrow competition, a determination that is complex due to the multitude of decisions
often made by various individuals or bodies within the procurement process, without clear guidance
from the Directive or the CJEU on establishing such intent.??* Nonetheless, as Sabockis points out, it
is clear from CJEU jurisprudence,?? scholarly interpretation??®, and the Directive's language itself that
contracting authorities' intent is evaluated based on observable/objective evidence rather than
presumed subjective intention. Simultaneously, the contracting authorities' executive discretion is left
to decide the degree of restrictiveness of the requirements they are setting up.??” The executive
discretion of contracting authorities is bound by the principles of procurement directives and the

CJEU's case law.228

It has been acknowledged that sustainable standards generate procompetitive benefits over the long
run by raising environmental standards to the benefit of the public as a whole.??° Thus, it has become
of utmost importance to balance these objectives, that is, promote SPP without constraining
competition in a distortive and artificial manner. Such understanding is even articulated in Recital 72
of the Directive 2014/24/EU:

"The technical specifications drawn up by public purchasers need to allow public procurement to be open to
competition as well as to achieve objectives of sustainability. To that end, it should be possible to submit
tenders that reflect the diversity of technical solutions standards and technical specifications in the
marketplace, including those drawn up on the basis of performance criteria linked to the life cycle and the
sustainability of the production process of the works, supplies and services.”

Therefore, it is reasonable to expect that contracting authorities would have to operationalise the
proportionality principle when there is a conflict between the sustainability and competition
objectives.?3° Such an approach of employing the proportionality principle in cases where competition
is constrained due to some other consideration is well recognised as a standard practice in academic

224 Sanchez-Graells (n 66), 211.

225 See: Case C-574/10, Commission v Germany, ECLI:EU:C:2012:145, para 49.

226 See: Arrowsmith (n 81) 464.; Sanchez-Graells (n 66) 213.

227 A Sanchez-Graells, 'Some Reflections on the "Artificial Narrowing of Competition" as a Check on Executive Discretion in Public Procurement' in S
Bogojevi¢, X Groussot, and J Hettne (eds), Discretion in EU Public Procurement Law (Hart 2018).

226 M Andhov, ‘Contracting Authorities and Strategic Goals of Public Procurement — A Relationship Defined by Discretion?’ in S Bogojevi¢, X Groussot,
and J Hettne (eds), Discretion in EU Procurement Law, vol 26 (Hart 2019) 127.

229 FM Beattie, 'Procuring a Greener Future' in Competition Law, Climate Change & Environmental Sustainability (Concurrences 2021) 193-204.

230 Sanchez-Graells (n 219), 384-385.
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literature.?3! In addition, the CJEU confirmed the proportionality principle's role in its practice.?3? This
leads to the conclusion that contracting authorities should conduct a proportionality assessment —
prior to the procurement procedure, where they balance and assess the potential competition
limitations and other values such as climate change mitigation. Contracting authorities should seek to
ensure that the applied measures that might have competition-limiting effects serve a legitimate aim
and that the benefits justify the impact on competition. The undoubted challenge that is present is
how to do this, namely, how to weigh the respective values of, for example, competition and climate
change mitigation. In addressing this challenge, a balanced approach is necessary, one that considers
the immediate competitive environment as well as the long-term societal benefits of climate action.
For this reason, the preferable solution would be to have the EU minimum mandatory green
requirements set in place, which would ensure a standardised approach across Europe. This
standardisation would facilitate a level playing field for businesses and guarantee that sustainability
objectives are uniformly integrated into public procurement processes.

Subsequent sections assess the legal constraints on sourcing local and seasonal food from small
producers. The examination will be conducted from a legal compliance viewpoint, assessing how well
these standards align with existing legislative requirements.

10. Prohibition of Buying ‘Local’ Under EU Law

Local preference is defined as preferential treatment conferring an advantage on tenderers based on
predetermined criteria such as the bidder's geographical location, residence, or origin of the product
or service offered.?*3

The EU is founded on the principle of a free internal market characterised by unrestricted trade among
its Member States. Consequently, EU legislation is committed to opposing any national policies that
give preferential treatment to economic operators within the jurisdiction of a contracting authority,
especially when these policies are designed to boost the national, regional, or local economy. This
position is deeply embedded in European legal doctrine, which regards preferential treatment as a
violation of the freedom to provide services and the fundamental principle of non-discrimination.?3*
This viewpoint is reinforced by a consistent stream of case law from the CJEU. The latter has
consistently ruled that Member States must not use public contracts as tools for implementing public

21 See e.g, Sabockis, (n 16); M Steinicke, 'Introduction’ in M Steinicke and PL Vesterdorf (eds), Brussels Commentary on EU Public Procurement Law
(Beck/Hart/Nomos 2018) 11; R Horskjzer Nielsen, 'Konkurrencen om den offentlige kontrakt: Fastlaeggelse og beskrivelse af kriterier for tildeling,
vaegtning heraf og evalueringsmodeller' (PhD thesis, Copenhagen University 2021) 186.

232 See e.g.: Case C-295/20, Sanresa, ECLI:EU:C:2021:556, para 62.

233 E Moreland, 'In-State Preferences' (National Association of State Procurement Officials 2012) 1.

234 Directive 2014/24/EU, art 18. In the doctrine, e.g. see: S Arrowsmith and P Kunzlik, 'EC Regulation of Public Procurement’, in S Arrowsmith and P
Kunzlik (eds), Social and Environmental Policies in EC Procurement Law (Cambridge University Press 2009); A Semple, A Practical Guide to Public
Procurement (Oxford University Press 2015) 42; R Nielsen, 'Discrimination and Equality in Public Procurement', EU & Arbetsrdtt (2005) 9.
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policy to stimulate economic growth at the national or local level.?3> This legal reasoning has
significantly influenced the development of EU secondary law, with strong support from the EU
Commission. The latter is critical of any manifestation of preferences or barriers to trade and
investment, including the concept of local content, particularly through the use of its classic
instruments, which may include the formulation of requirements for the use of materials of local
origin. In this context, it is stated that:

"Local content requirements (LCR) commit foreign companies to using a certain amount of goods or
services produced locally. LCRs are embedded in many types of barrier, affecting e.qg. preferential
loans, public procurement, or conditions affecting foreign direct investment (FDI)." %3°

The concept of local content is also contradictory to Article 26 of the Treaty on the Functioning of the
European Union (TFEU):

1) "The Union shall adopt measures with the aim of establishing or ensuring the functioning of
the internal market, in accordance with the relevant provisions of the Treaties.

2) The internal market shall comprise an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured in accordance with the provisions
of the Treaties.

3) The Council, on a proposal from the Commission, shall determine the guidelines and conditions
necessary to ensure balanced progress in all the sectors concerned."

By the principle of the internal market, it is not allowed to design public procurement in a way that

favours national or local suppliers. Likewise, it is forbidden to discriminate against a product

originating from another Member State.?3’

In the case, Commission v. Italy 38 the EU Commission brought an action against ltaly alleging
failure to fulfil obligations under Article 30 due to Italy's requirement for municipal transport
undertakings to buy nationally manufactured vehicles to qualify for subsidies. Article 13 of
Italian Law No 308 provided grants for urban transport services in larger cities if they
purchased Italian-made vehicles, which was challenged by the Union of Distributors of
Foreign Motor Vehicles in Rome.?% Italian government stated that the legislation was part of

Italy's temporary efforts to encourage research and development of energy-efficient vehicles

235 See e.g. Case C-243/89, Storebaelt (n 49). Also: D Melo Fernandes, 'La Contratacion De Proximidad En El Derecho Portugués Sobre Contratacion
Publica' (Translation: 'Proximity Procurement in Portuguese Public Procurement Law') (2023) Revista General de Derecho Administrativo 64, 7.

236 EU Commission, 'Report on Trade and Investment Barriers 1 January 2019 - 31 December 2019' COM (2020) 236 final, 6.

237 Cases C-351/88, Laboratori Bruneau, ECLI:EU:C:1991:304. and C-21/88, Du Pont de Nemours Italia v USL di Carrara, ECLI:EU:C:1990:121.

238 Case C-103/84, Commission v Italy, ECLI:EU:C:1986:229.

239 |bid., paras 2 and 3.
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among ltalian manufacturers and disputed the law's characterisation as a restriction on
imports.240

The CJEU found that the Italian law in question acted as a measure equivalent to a quantitative
restriction on imports, thus violating Article 30 of the EEC Treaty.?*! Despite Italy's argument
that the measure was intended for economic development in energy policy and research, the
CJEU determined that such economic objectives could not justify a breach of the free
movement of goods.?*?

In the Du Pont de Nemours case,?** CJEU examined Italian legislation®** requiring public
entities to procure a minimum of 30% of their supplies from businesses located in the
Mezzogiorno region of southern Italy. This law aimed to support economic development in
an area with a particularly low standard of living. The company Du Pont de Nemours, which
was excluded from the procurement process for not being based in southern Italy,
challenged the contracting authority's decision. The CJEU was asked to determine whether
such a regional preference was compatible with the Treaty establishing the European
Economic Community (EEC), particularly concerning Articles 30 on quantitative restrictions
and measures with equivalent effect and 92 on state aid.

The CJEU concluded that the Italian law created positive discrimination for products
produced or processed within a particular region of a Member State, in this case, southern
Italy.2*> This favoured local products over those manufactured in other Member States,
thereby hindering the free movement of goods as per Article 30 of the EEC Treaty.
Consequently, the Court ruled that national legislation which reserves a percentage of
public supply contracts exclusively for companies established in certain regions of the
national territory is not permissible under Article 30 of the EEC Treaty (now Article 34 of
the Treaty on the Functioning of the European Union - TFEU).?%

In the Commission v. Italy case,®” the CJEU rendered a judgment addressing a breach of
obligations by the Italian state. The dispute involved an Italian statute regarding public works
contracts, which mandated that concessionary companies, acting as contracting authorities,
reserve between 15% and 30% of contract work for subcontractors based in the region of the
works. Furthermore, the statute favoured consortia including businesses that primarily
operate within the region where the works were to take place.

240 |bid., para 4.

241 |bid, paras 24-25.

242 |bid., paras 18-19, 23.

243 Case C-21/88, Du Pont de Nemours, ECLI:EU:C:1990:121.

244 Art 17(16) and (17) of Law No 64 of 1 March 1986 (Disciplina organica dell'intervento straordinario nel Mezzogiorno—System of Rules Governing
Special Aid for Southern Italy).

245 Case C-21/88, Du Pont de Nemours (n 274), para 11.

246 |bid., para 18.

247 Case C-360/89, Commission v Italy, ECLI:EU:C:1992:235.
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The CJEU found that such regulations violated the principle of freedom to provide services
and constituted discrimination against companies based in other Member States. This was
the case even though the regulations applied equally to domestic and foreign companies.?*®

10.1. Below the EU Threshold

The prohibition on preferential treatment for local supplies or services extends beyond the Public
Procurement Directives. According to the CJEU’s settled case law, the award of contracts that, in view
of their value, fall outside the directives' scope is nonetheless subject to the TFEU's fundamental rules
and general principles.?*

In Tecnoedi Costruzioni case, the referring court questioned whether the specific Italian provision
was compatible with EU free movement principles as the contract in question could attract interest
from EU companies due to Fossano's proximity (within 200 km) to the France-Italy border and the
involvement of Italian economic operators from distant regions like Lazio (600 km away) and
Campania (800 km away).?*° CJEU reaffirmed that “{...)the award of contracts which, in view of
their value, do not fall within the scope of the directives on the award of public contracts is
nonetheless subject to the fundamental rules and the general principles of the TEU Treaty, in
particular the principles of equal treatment and of non-discrimination on grounds of nationality
and the consequent obligation of transparency, provided that those contracts are of certain
cross-border interest.” 2>!

CJEU highlighted that objective criteria that might indicate cross-border interest include contract
value, location, technical characteristics,?? and the existence of complaints from operators in
other Member States and that these criteria require concrete evidence rather than hypothetical
considerations.?>3 In this case, the assessment of cross-border interest—based on the contract's
location and bids from distant Italian companies alone— was lacking in concrete evidence and
overly speculative.?®* In addition, it must be considered whether economic operators from other
Member States are subject to additional constraints, like adapting to different legal and
administrative systems or language requirements.?>>

248 |bid., para 6-15.

249 Case C-507/03, Commission v Ireland, ECLI:EU:C:2007:676; para 29.

250 Case C-360/89, Commission v Italy (n 247), para 16.

251 |bid., para 19.

252 See inter alia: Case C-298/15, Borta, ECLI:EU:C:2017:266, para 45; Joined Cases C-458/14 and C-67/15, Promoimpresa, ECLI: EU:C:2016:558, para 66;
Case C-221/12, Belgacom, ECLI:EU:C:2013:736, para 29; Case C-159/11, Ordine degli Ingegneri della Provincia di Lecce and Others,
ECLI:EU:C:2012:817, para 23; Case C-347/06, ASM Brescia, ECLI:EU:C:2008:416, para 61.

253 Case C-360/89, Commission v Italy (n 247), para 20.

254 |bid., paras 21-23

255 |bid., para 26
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The Vestergaard case, concerned a works contract tender below the EU threshold for public
procurement, specifically valued at around €1.2 million.?*® Vestergaard was awarded a portion of
the contract, which included a condition for using a particular local Danish brand of windows,
'Hvidbjerg Vinduet.' Having based their bid on supplying 'Trokal' windows of German make,
Vestergaard complied with the requirement but claimed additional compensation for the cost
difference.

Upon appeal, the case was brought before the CJEU, which, drawing from its decision in the UNIX
case,?’ stated that under Article 30 of the EU Treaty, a contracting authority is prohibited from
specifying the use of a particular brand in a contract without allowing for 'or equivalent' options,
regardless of the contract's value.?”® The CJEU ruling affirmed that EU free movement rules are
enforceable even for contracts that fall below the EU procurement thresholds, provided a cross-
border element is involved. This established that the fundamental EU principles concerning the free
movement of goods are applicable in all instances where cross-border interest is evident.

Embedding Local Buying in Food Service Contracts?

Public Buyers often seek methods to support local purchasing when they procure food services, such as canteen or catering.
To comply with EU Public Procurement Directives, they refrain from imposing local sourcing requirements directly within
the tender process for food services, which usually exceeds EU threshold limits. Instead, they introduce a clause in the
contract's performance conditions, compelling the service provider to ensure a portion of their privately procured food
products is sourced from local suppliers. However, the Vestergaard case has shown that such a clause is likely non-
compliant with EU law due to its infringement on non-discrimination principles. Therefore, this approach could only be
considered viable if the anticipated purchase of food goods lacks cross-border interest.

10.2. Swinging the Pendulum: Revising Localism for Climate Imperatives?

While it follows from the previous section that ‘buying local’ is prohibited based on EU law, we
currently can observe a resurgence of ‘buying local’ policies at national levels (Spain, France, Italy,
Portugal) under the guise of sustainability rather than preferential treatment.?>® This happens in the
wake of contemporary challenges such as climate change, COVID-19, and geopolitical conflicts like the
war in Ukraine. There is a burgeoning discourse on whether the requirement of locality, proximity, and
adjacent concepts?® recently gaining popularity can redefine localism within public procurement as a
legally compliant tool to achieve sustainability, fight climate change, and address the fragility of

256 Case C-59/00, Vestergaard, ECLI:EU:C:2001:654.

257 Case C-359/93, UNIX, ECLI:EU:C:1995:14.

258 Case C-59/00, Vestergaard (n 256), para 24

259 See X Lazo Vitoria (ed), Producto Local y Contratacién Publica ('Local Product and Public Procurement') (Revista General de Derecho Administrativo
64, 2023) https://www.iustel.com/v2/revistas/detalle_revista.asp?id categoria=14452. This special issue includes articles from the perspective of
national law in Germany, Argentina, Chile, Dominican Republic, Spain, France, Italy, and Portugal on sustainable considerations not directly aimed at
local purchasing, even if the desire to encourage local purchasing is sometimes hidden behind environmental protection aims. See also 'Report No.
4 from the French Chair in Public Contract Law on the Environmentalisation of Procurement' https://chairedcp.univ-lyon3.fr/rapports-thematiques.

260 Regional proximity, delivery time, food miles, geographical origin etc.
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international supply chains exposed by recent crises in line with the objectives of international
commerce and the EU's internal market.

The agri-food sector, in particular, is undergoing a ‘renaissance’ of local policies focusing on proximity
sourcing and shorter distribution channels, fuelled by the drive for food security, traceability, rising
prices, and environmental and socio-economic sustainability.?! The call for permitting a preference
for locally sourced products, particularly in the agricultural and food sectors, has been ongoing. In
2017, the European Committee of the Regions highlighted the need for the EU Commission to clarify
how sustainability criteria could be integrated within the bounds of EU public procurement law.2%? The
Committee also advocated for a legislative update to public procurement policies in the mass catering
industry, including a provision supporting local food sources. This push aimed to bolster the
consumption of local food products and support the markets for organically grown and locally
processed foods, thereby fostering job creation in rural communities.?%® Additionally, the Committee
emphasised the environmental benefits of short, local supply chains, which not only reduce
transportation-related pollution but also strengthen local agricultural practices, thereby contributing
to the preservation of local traditions and boosting the economic and cultural value of regional
produce.?®* However, until today, not much clarity has been provided by the EU in this regard. Thus,
it can be clearly seen that southern Member States are leading the way in codifying local preferences
for the objective of climate change mitigation. The question remains whether these policies and
national laws would sustain the legal scrutiny when confronted with a legal challenge by the EU
Commission in front of the CJEU. In the authors’ opinion, some of them would not. However, Member
States take calculated risks. It is doubtful that the EU Commission would sue for non-compliance of
such laws in the current political climate. Namely, it is probable to speculate that the EU Commission
will not take a stance as the EU went too far with launching the EGD and pursuing sustainability to
now fight for the return to narrowly understood internal market orthodoxy.2%°

261 p Hellegers, 'Food Security Vulnerability Due to Trade Dependencies on Russia and Ukraine' (2022) 14(6) Food Security 1503-1510
https://doi.org/10.1007/s12571-022-01306-8; T Glauben, M Svanidze, L Gétz, S Prehn, T Jamali Jaghdani, | Buri¢, and L Kuhn, 'The War in Ukraine,
Agricultural Trade and Risks to Global Food Security' (2022) 57(3) Intereconomics 157-163 https://doi.org/10.1007/s10272-022-1052-7; M F Rabbi,
T Ben Hassen, H El Bilali, D Raheem, and A Raposo, 'Food Security Challenges in Europe in the Context of the Prolonged Russian—Ukrainian Conflict'
(2023) 15(6) Sustainability 4745 https://doi.org/10.3390/su15064745; F Lin, X Li, N Jia, F Feng, H Huang, ) Huang, and X P Song, 'The Impact of Russia-
Ukraine Conflict on Global Food Security' (2023) 36 Global Food Security 100661 https://doi.org/10.1016/j.gfs.2022.100661.

262 Opinion of the European Committee of the Regions, ‘Towards a Sustainable EU Food Policy That Creates Jobs and Growth in Europe’s Regions and
Cities' [2017] OJ C 272/14-18.

263 Opinion of the European Committee of the Regions, ‘The CAP after 2020' [2017] OJ C 342/02.

264 Melo Fernandes (n 235), 26.

265 Caranta (n 27), 189.
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10.3. Is ‘Local Food’ Synonymous with Sustainable Food?

Local food refers to foods produced, processed, and retailed within a defined geographical area
primarily understood in relation to geographical scales, such as regional or national boundaries.?%® As
argued earlier (see Section 2), reaching a consensus and defining sustainable food may be challenging.

The argument often made is that ‘local’ food is more environmentally sound, primarily because
produce that is transported across vast distances generally experience
a decline in both freshness and nutritional content as it travels. When selecting crops, local growers
typically focus on the taste, nutritional value, and variety rather than the produce's durability for long-
haul travel.?®’ Furthermore, locally marketed produce is frequently sold within a day of being
harvested, when it is most ripe and fresh, thus enhancing its appeal to consumers.2®® The brief span
from harvest to the point of sale often involves fewer handlers, which diminishes extended storage
periods and the chances of the food becoming spoiled.?®® In a similar vein, the decreased number of
handlers and consequent reduction in packaging and food losses from prolonged storage periods can
lead to positive environmental outcomes. 27° For example, there is less reliance on refrigeration and,
subsequently, lower energy consumption due to the diminished need for prolonged storage. It also
pertains to decreased costs related to the use of chemical preservatives. Consequently, procuring local
food might have a direct positive impact on the freshness of the products. Finally, the advantage of
‘local’ or ‘proximity’ purchasing centres on the potential for building stronger relationships and,
consequently, enhanced transparency and oversight by the contracting authority regarding
production practices and labour conditions along the supply chain. This proximity can lead to more
effective monitoring during contract fulfilment. For instance, the public buyer might more readily
review documentation regarding producer pricing or conduct site inspections to verify adherence to

the standards set forth in the tender.?’!

Despite the undeniable benefits of local production, it is also worth signalling some challenges. In
2022, Stein and Santini holistically explored the sustainability of ‘local food.”?’? They found that while
local food systems are often praised for their reduced transportation distances, which is believed to
lower their carbon emissions, this is just one aspect of a more complex picture. Other potential critical

266 M Kneafsey, L Venn, U Schmutz, B Balazs, L Trenchard, T Eyden-Wood, E Bos, G Sutton, and M Blackett, Short Food Supply Chains and Local Food
Systems in the EU (EUR 25911 EN; JRC Scientific and Policy Reports 2013) https://doi.org/10.2791/88784.

267 B Ferk and P Ferk, 'Local Preferences as Non-Discriminatory Instrument in Public Procurement of Fresh Foods: Why, When and How', in G Pigaand T
Tatrai (eds), Law and Economics of Public Procurement Reforms (Routledge 2020) 74.

268 |bid.

269 | bid.

270 F Galli and G Brunori, Short Food Supply Chains as Drivers of Sustainable Development (Evidence Document, 2015) https://orgprints.org/28858/.; A
L Tasca, S Nessi, and L Rigamonti, 'Environmental Sustainability of Agri-Food Supply Chains: An LCA Comparison Between Two Alternative Forms of
Production and Distribution of Endive in  Northern Italy' (2017) 140 Journal of Cleaner Production  725-741
https://doi.org/10.1016/].jclepro.2016.06.170.

271 C Falvo and F Lichére, '’achat Public De Proximité En France: Le Cas Des Produits Alimentaires' (Translation: 'Local Public Purchasing In France: The
Case Of Food Products') (2023) Revista General De Derecho Administrativo 64, 4.

272 AJ Stein and F Santini, 'The Sustainability of "Local" Food: A Review for Policy-Makers' (2022) 103 Review of Agricultural, Food and Environmental
Studies 77-89 https://doi.org/10.1007/s41130-021-00148-w.
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factors, such as how the food is produced, the use of land, and the methods of storage, play significant
roles in determining the overall carbon footprint of food.?”2 The research further suggests that making
more informed dietary choices has a greater potential to lower carbon footprints than focusing solely
on the locality of food sources.?’* Regarding other environmental indicators, such as production
methods, there is no substantial evidence that local production is necessarily more environmentally
sustainable.?’”> On the contrary, the evidence shows that such practices can lead to more intensive

276 277

farming <’ and potential biodiversity loss.

It is also worth noting the compatibility of solutions based on local and global production in the context
of food security. This is because social food sustainability often concerns food security.?’® The evidence
shows that less than 1/3 of the global population would be capable of meeting its own demand from
local crop production.?’”® Thus, the global food trade plays an important role as a component of food
security.?®® When breakages of food supply chains occur, the importance of the food trade is even
more exacerbated. It has been argued that global food products are more affordable compared to
local ones.?8! Thus, it is essential not to fall into the so-called ‘local trap’ in thinking that assumes local
food to be inherently more socially fair than global-scale food systems, i.e., buying local food can
produce economic losses for the community easily if the community is missing an opportunity to

benefit from another region’s comparative or absolute advantage.?®?

273 C Saunders and A Barber, 'Carbon Footprints, Life Cycle Analysis, Food Miles: Global Trade Trends and Market Issues' (2008) 60(1) Political Science
https://doi.org/10.1177/0032318708060001.

274 A Carlsson-Kanyama and AD Gonzalez, 'Potential Contributions of Food Consumption Patterns to Climate Change' (2009) 89(5) The American Journal
of Clinical Nutrition 1704S5-1709S https://doi.org/10.3945/ajcn.2009.26736AA; ) Webb, A G Williams, E Hope, D Evans, and E Moorhouse, 'Do Foods
Imported into the UK Have a Greater Environmental Impact than the Same Foods Produced Within the UK?' (2013) 18(7) International Journal of Life
Cycle Assessment 1325-1343 https://doi.org/10.1007/s11367-013-0576-2; K Benis and P Ferrdo, 'Potential Mitigation of the Environmental Impacts
of Food Systems through Urban and Peri-Urban Agriculture (UPA) — A Life Cycle Assessment Approach' (2017) 140 Journal of Cleaner Production 784-
795 https://doi.org/10.1016/j.iclepro.2016.05.176; H Ritchie, 'You Want to Reduce the Carbon Footprint of Your Food? Focus on What You Eat, Not
Whether Your Food is Local' (Our World in Data, 2020) https://ourworldindata.org/food-choice-vs-eating-local.

275 Stein and Santini (n 272), 80.

276 p pradhan, G Fischer, H van Velthuizen, DE Reusser, and JP Kropp, 'Closing Yield Gaps: How Sustainable Can We Be?' (2015) 10(6) PLOS ONE e0129487
https://doi.org/10.1371/journal.pone.0129487.

277 p pradhan, MKB Liideke, DE Reusser, and JP Kropp, 'Food Self-Sufficiency Across Scales: How Local Can We Go?' (2014) 48(16) Environmental Science
and Technology 9463-9470 https://doi.org/10.1021/es5005939.

278 Denotes “..having physical, social and economic access to sufficient, safe, and nutritious food that meets consumers’ food preferences and dietary
needs for an active and healthy life.” International Food Policy Research Institute (IFPRI) 'Food Security' https://www.ifpri.org/topic/food-security
accessed 3 February 2023.

279 p Kinnunen, JHA Guillaume, M Taka, P D’Odorico, S Siebert, MJ Puma, M Jalava, and M Kummu, 'Local Food Crop Production Can Fulfil Demand for
Less Than One-Third of the Population' (2020) 1(4) Nature Food 229-237 https://doi.org/10.1038/s43016-020-0060-7.

280 ) Adamchick and AM Perez, 'Choosing Awareness Over Fear: Risk Analysis and Free Trade Support Global Food Security' (2020) 26 Global Food Security
100445 https://doi.org/10.1016/].gfs.2020.100445

281 E Schmitt, F Galli, D Menozzi, D Maye, J M Touzard, A Marescotti, J Six, and G Brunori, 'Comparing the Sustainability of Local and Global Food Products
in Europe' (2017) 165 Journal of Cleaner Production 346-359 https://doi.org/10.1016/j.jclepro.2017.07.039; M Kneafsey, E Dowler, H Lambie-
Mumford, A Inman, and R Collier, 'Consumers and Food Security: Uncertain or Empowered?' (2013) 29 Journal of Rural Studies 101-112
https://doi.org/10.1016/j.jrurstud.2012.05.005.

282 B Born and M Purcell, 'Avoiding the Local Trap: Scale and Food Systems in Planning Research' (2006) 26 Journal of Planning Education and Research
195-207 https://doi.org/10.1177/0739456X06291389.
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10.4. Food Miles and Time of Delivery

Factoring in food miles and delivery time in public procurement for the agricultural and food sector
has been practised, although the inclusion of food miles has faced legal challenges under EU law.
Article 67 Directive 2014/24/EU allows for evaluating delivery terms and conditions, such as delivery
date, delivery method and delivery time, in determining the MEAT tender in addition to price or cost,
insofar as they are linked to the subject matter of the contract. Thus, the environmental impact may
be assessed based on objective, clear, and precise criteria (resulting, for example, from the delivery
time or reducing the carbon footprint). However, Article 42(4) Directive 2014/24/EU prohibits
reference to the origin or provenance of goods in the context of technical specifications. This puts into
guestion the possibility of integrating food miles—a proxy for transport emissions—into procurement
criteria.?®® Nevertheless, this does not preclude the potential incorporation of food miles into the
contractual performance terms. This particular aspect was examined in the Asade case, wherein the
CJEU elucidated that mandating bidders to have an established presence within the locale of service
provision from the tender submission phase is unjustifiably excessive for achieving the aim of
providing proximate and accessible social services. 23* Even though having the economic operator
situated locally might be construed as essential for ensuring service accessibility, this goal could be
just as effectively realised by stipulating compliance with such a requirement at the public contract's
execution phase.?®

The deliberation over incorporating food miles into procurement criteria has been evident in the
jurisprudence of the CJEU, which has previously examined the acceptability of geographical criteria in
procurement. In the landmark Contse case, the CJEU examined the lawfulness of favouring contractors
based on the location of their production facilities.

The Contse case concerns a tender for the provision of respiratory therapy services, which required,
among other things, the supply of compressed oxygen gas cylinders. 286 The ruling assessed, among
other things, the permissibility of promoting (by awarding additional points) contractors who, when
submitting their bids, had at least two oxygen production facilities located less than 1,000 kilometres
from the capital of the province where the contract was to be implemented. The limitation of the
area was justified by the security of supply. As a result, however, the area meeting these requirements
included the de facto territories of Spain, Portugal, and part of France, with no other EU Member
States. The question, in this case, has been formulated as follows: “As regards the evaluation criteria
relating to the ownership of certain plants for oxygen production, conditioning, and bottling, situated
within a radius of 1,000 kilometres of the province where the service will be provided, it is important

283 Melo Fernandes (n 235), 31.

284 Case C-436/20, ASADE, ECLI:EU:C:2022:559.
285 |bid., paras 107-109.

286 Case C-234/03, Contse, ECLI:EU:C:2005:644.
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to determine whether, although applicable without distinction to any undertaking, those elements
might favour essentially those undertakings already established in Spain.” %87

If the national court finds that a criterion is, in practice, more easily fulfilled by Spanish operators than
by those established in another Member State, that criterion infringes the principle of non-
discriminatory application.238

"It follows from all the foregoing considerations that Article 49 EC precludes a contracting authority
from providing in the tendering specifications for a public contract for health services of home
respiratory treatment and other assisted breathing techniques, first, for an admission condition which
requires an undertaking submitting a tender to have, at the time the tender is submitted, an office
open to the public in the capital of the province where the service is to be supplied and, second, for
evaluation criteria which reward, by awarding extra points, the existence at the time the tender is
submitted of oxygen production, conditioning and bottling plants situated within 1 000 kilometers of
that province or offices open to the public in other specified towns in that province, and which, in the
case of a tie between a number of tenders, favor the undertaking which was already providing the
service concerned, in so far as those elements are applied in a discriminatory manner, are not
justified by imperative requirements in the general interest, are not suitable for securing the
attainment of the objective which they pursue or go beyond what is necessary to attain it, which is
a matter for the national court to determine. "*%°

Thus, as can be seen from this ruling, the CJEU did not reject the possibility of indicating as a criterion
the distance from the place of service subjected it, however, to a very far-reaching limitation. It will
be crucial to demonstrate the functional links between the specific solutions, the objectives of the
contracting authority, and its objectively justified needs (as evident from the Concordia case — see
Section 6.1.).

Based on Article 67(2) Directive 2014/24/EU, contracting authorities can identify the MEAT through
life-cycle costing (LCC) as governed by Article 68. Under the remit of Article 68(1)(b), LCC is to include
the entirety or a portion of the costs specified in the directive, encompassing the entire life span of a
product or service. These costs might encompass expenses linked to environmental impacts the
product or service incurs over its lifetime, provided their financial value can be accurately determined
and verified. These costs could encompass the expense of GHG emissions, other pollutants, and
additional climate change mitigation efforts. In this vein, incorporating the food mileage concept,
especially when combined with eco-friendly transportation, could offer an innovative approach to
mitigating environmental externalities and would be considered compliant with EU Public
Procurement Law.

287 |bid., para 56.
288 |bid., para 60.
289 |bid., para 78.
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Currently, several Member States are integrating food miles and proximity sourcing into their
procurement practices and provisions, particularly in the aftermath of the introduction of the EU
Green Deal, which ties the application of food miles to climate mitigation objectives. Food miles can
be seen as a way to reduce GHG emissions through transport. The climate crisis has highlighted the
need to reduce the environmental footprint of the food system, particularly given its substantial
contribution to overall GHG emissions. Thus, local food is often linked to the so-called food miles or
proximity requirement used to determine the foods' carbon footprint. This is currently present in the
practices of several Member States.

In Italy, the City of Turin used food miles to restrict the place of origin for all major fruit and vegetables
to the Piedmont region for the school year 2013/14.2°° Italian mandatory minimum environmental
requirements 'CAM' for mass catering refer to trying to support local economies and small producers,
with the wording of the requirement referring to 'Km0'.2° The latter can be used as part of the award
criteria in the MEAT and is understood as the maximum distance of 200 km (or 70 for small
municipalities) between the crop or farm and the kitchen. Caranta explains that in the context of, for
example, the islands of Sicily and Sardinia, 'KmO' coincides with the regional territory itself.2%2

Portugal's approach, with the revision of its procurement law, sought to '‘promote proximity
procurement for local economic development and sustainable procurement.??> However, following
the revision of the Public Procurement Code in 2021, the EU Commission launched an investigation
against the Portuguese state, raising doubts about the conformity of some of the legislative measures
included in the code in the light of the EU law.?%* This process finally culminated in an amendment of
the Public Procurement Code in 20222%>, which led to amendments clarifying, amongst other:

A) Itis only possible to reserve contracts for local businesses for contracts with a value below the
threshold of the EU directives and only in situations where these contracts lack a cross-border
interest.

B) The terms under which environmental and sustainability conditions can be considered:

a. The requirement to use local, regional products as an award criterion was repealed on
the demand of the EU Commission.

290 A Appolloni, W Cheng, G Masili, D Binci, and M Stein, 'Sustainable Public Food Procurement in Italy: Minimum Environmental Criteria and Definitions
of Sustainability' in M Stein, M Mariani, R Caranta, and Y Polychronakis (eds), Sustainable Food Procurement: Legal, Social and Organisational
Challenges (Routledge 2024) 156.

291 Decreto 10 marzo 2020, 'Criteri ambientali minimi per il servizio di ristorazione collettiva e fornitura di derrate alimentari' [English translation:
'Minimum environmental criteria for mass catering service and food supply'](Gazzetta Ufficiale della Repubblica Italiana, Serie generale n. 90, 4 aprile
2020).

292 R Caranta, 'Proximidad y Resiliencia: Viejos y Nuevos Desafios para la Contratacion Publica en Italia' (Translation: 'Proximity and Resilience: Old and
New Challenges for Public Procurement in Italy') in Revista General de Derecho Administrativo 64 (2023).

293 Melo Fernandes (n 235), 39.

294 |bid.
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b. The promotion of including measures "(...)aimed at promoting the enhancement of the
local and regional economy(...)" in the technical specifications or as a condition of
contract performance was repealed on the EU Commission's demand.

In 2019, Portugal enacted Law no. 34/2019 on May 22", which set forth guidelines for selecting and
purchasing food products for use in canteens and public eateries, intending to foster the sustainable
consumption of locally produced food.?®® According to Article 3 of this law, contracting authorities are
required to appraise the quality, origin, and environmental footprint of food products in procurement
for canteens and public eateries. Article 4 specifies that the criteria relating to origin and
environmental impact must be given a mandatory minimum weight of 8% in the evaluation process.
This encompasses, among other:

a) reduction of logistics and distribution expenses,

b) diminishing environmental impact resulting from the food's journey, means of transportation, and
packaging materials, prioritising produce fully traceable within the local NUTS Il region or a
neighbouring one,

c) preference for seasonally produced items and

d) advancement of proper nutrition and food education, or the provision of information about the
local origin of produce, enhancing awareness of product sources.?®’

Furthermore, Spain's Regional Law 5/2023, which pertains to short-channel agri-food marketing in
Navarre, introduces a distance criterion. It mandates that sales of agri-foodstuffs must occur within
Navarre's territorial scope or a maximum radius of one hundred kilometres from the producer's
farm, as specified in Article 4.2.2°8

The assumption that locally sourced food automatically reduces overall GHG emissions of food is
widely challenged.?®® In terms of environmental practices like production methods, the evidence does
not strongly support the notion that local production is inherently more sustainable. In fact, some
findings indicate that it may lead to more intensive agricultural practices and even contribute to
biodiversity loss.3% For this reason, even though food miles could, in some instances, indicate a low
carbon footprint, other aspects of food's lifecycle could have a high carbon impact. The assessment
will depend on details of individual procurements (see the example of tomatoes below).

2% Melo Fernandes (n 235).

297 |bid.

2% X Lazo Vitoria, 'El Tsunami del “Producto Local” Llega a la Contratacidén Publica en Espafia’ (Translation: 'The "Local Product" Tsunami Hits Public
Procurement in Spain') (2023) Revista General de Derecho Administrativo 64, 29.

299 Stein and Santini (n 272); M Avetisyan, T Hertel, and G Sampson, 'Is Local Food More Environmentally Friendly? The GHG Emissions Impacts of
Consuming Imported versus Domestically Produced Food' (2014) 58 Environmental and Resource Economics 415-462 https://doi.org/10.1007/s10640-
013-9706-3.

300 pradhan and others (n 276) and Pradhan and others (n 277).
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Additionally, there is an almost unanimous consensus that 'local' cannot be used as a proxy, let alone
a guarantee, for lower food GHG emissions. In Germany, it has been confirmed that the proximity
criterion must not be considered in the award of public contracts, neither at the suitability test nor at
the award stage.30!

In the context of public procurement, 'food miles' remain a contentious issue, mainly when contrasted
against delivery time—a separate but related consideration. Article 67(2)(c) Directive allows the
delivery period to be considered one of the contract award criteria related to delivery.3°? The delivery
period is also more directly tied to the quality and freshness of food.3%3

In the context of public procurement for supplies, product quality can be interpreted through several
aspects. This may include, for instance, the technical specifications, product functionality,
manufacturing precision, materials utilised, or the product's longevity. In the case of SfP, the quality
of the products procured may also be related to the time of their delivery and, thus, often, the
freshness of the food delivered. However, from an environmental perspective, the significance of
'transport time' can be mitigated, particularly if transportation involves eco-friendly options.

Thus, if the rationale for incorporating food miles is to lower GHG emissions, a potentially more
objective measure would be to request information on the total GHG emissions associated with the
purchase of products or services. This approach acknowledges that longer-distance transport using
greener methods may, in fact, yield a smaller carbon footprint than shorter trips employing more
polluting modes of transportation. Focusing on total GHG emissions offers a comprehensive view that
aligns more closely with environmental objectives, recognising the diversity of logistics solutions and
their respective impacts on sustainability.

301 A Rosenkotter, 'Regionality as a Criterion in Public Procurement Law in Germany' (2023) Revista General de Derecho Administrativo 64, 5 and 24.
referring to Bavarian Supreme Court, decision of 20 December 1999 - Verg 8/99.

302 |n addition to the delivery period criterion, Directive 2014/24/EU, art 67(2)(c) also mentions delivery date and delivery process.

303Worth noting that the EU Commission, in its 2021 investigation regarding doubts about the conformity of some of the Portugues e’ legislative initiatives,
did not call for the deletion of Article 75/2/al. d) of the Portuguese Public Procurement Code which refers to the assessment of the "time necessary
to transport and make available the product or service." See Melo Fernandes (n 235).
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TOMATO PRODUCTION DILEMMA: IMPORT FROM SUNNY ITALY OR LOCAL GREENHOUSE GROWTH?

It is commonly believed that it is more sustainable to buy tomatoes grown on an open field in a warm climate
like Italy and then transport them by train to colder countries such as Sweden than to grow them in heated
greenhouses nearby. 3% The argument behind it is that GHG emissions coming out of transport constitute just
part of the overall emissions. Therefore, just having the tomatoes grown locally would not automatically
make them more sustainable, as it is important to have a complete picture of the environmental implications
of production and transport. A common belief is that open-field cultivation in sunny regions yields more
environmentally friendly production in comparison to greenhouses. However, that is not always the case.

Sustainable greenhouse cultivation has distinct advantages compared to open-field cultivation, including
consistent production, higher vyields, better quality, and more efficient resource use.3® Greenhouses
equipped with efficient irrigation systems also consume significantly less water than their outdoor
counterparts.3%® Strategically situating greenhouses on land unsuitable for open-field farming, close to
transport hubs and population centres, optimises logistics.3” Consequently, when consumers are in

proximity, it ensures rapid delivery and minimises

transport emissions, particularly if 'green' means of -
transport are wused, positively affecting the : .
freshness of the tomato products. / TONNESVEAR
. .9 L
However, the ecological impact of greenhouses . "..".'-'-", "
largely hinges on the energy sources used for R " ‘.l
heating, lighting, and air circulation. The ‘, '_ '_
environmental advantages could be negated if they : : :
rely on fossil fuels. An innovative alternative is to .
harness methane from landfills for electricity and o us’ & .'
heat, replacing conventional non-renewable JNTOME Y, .' _'<-' : . ':‘.1;:5&“&53&
energy. The effective capture and use of landfill TOMATOES 20 gWh/YEAR - HEAT -

methane for food production not only substitutes

Figure 9: Converting the greenhouse gas methane from landfill into
electricity and heat for the production of organically grown tomatoes
environmental footprint of landfills.308 (FAO, 2018)

non-renewable energy but also mitigates the

304 | Hasquwnoph, ‘Sustainable Public Procurement and Geography’ (2021) 2 Public Procurement Law Review 69.

305 FM Marcelis, JM Costa, and E Heuvelink, 'Achieving Sustainable Greenhouse Production: Present Status, Recent Advances and Future Developments'
in Achieving Sustainable Greenhouse Cultivation (Burleigh Dodds Science Publishing 2019); F Maureira, K Rajagopalan, and C O Stdckle, 'Evaluating
Tomato Production in Open-Field and High-Tech Greenhouse Systems' (2022) 337 Journal of Cleaner Production
https://doi.org/10.1016/j.jclepro.2022.130459.

36 N O’Connor and K Mehta, 'Modes of Greenhouse Water Savings' (2016) 159 Procedia Engineering 259-266
https://doi.org/10.1016/j.proeng.2016.08.172.; D Zhou, H Meinke, M Wilson, LFM Marcelis, and E Heuvelink, 'Towards Delivering on the Sustainable
Development Goals in Greenhouse Production Systems' (2021) 169 Resources, Conservation and Recycling 105379
https://doi.org/10.1016/j.resconrec.2020.105379.

307D Zhou, H Meinke, M Wilson, LF Marcelis, and E Heuvelink, 'Towards Delivering on the Sustainable Development Goals in Greenhouse Production
Systems' (2021) 169 Resources, Conservation and Recycling 105379 https://doi.org/10.1016/j.resconrec.2020.105379.

308 pilot project was developed at the Getlini landfill (Available at:https://www.getlini.lv/), which is located on the border between the municipalities of
Riga and Stopini in Latvia and receives around 50% of the country's waste, a total of around 300,000 tonnes per year. Over 40% of this waste is
biomass. See ‘FAO: Riga- from food waste to healthy off-season food’, (FAO 2018) https://www.fao.org/3/CA0496EN/ca0496en.pdf
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10.5. Geographical Indications

EU quality schemes are set in place to protect the names of specific products in order to promote their
unique characteristics linked to their geographical origin as well as traditional know-how.3® They are
regulated across the EU via Regulation on quality schemes for agricultural products and foodstuffs.30
The purpose of such regulated schemes is two-fold, both public and private. It is private insofar as
these schemes provide reliable sources of information in regard to quality and origin for consumers
and enable food producers to secure higher market prices as a reward for higher costs and greater
efforts to improve the products' quality. It is public insofar such schemes contribute to the
development of rural areas in which the farming sector has significant economic relevance.3!?

Contracting authorities might also require economic operators to deliver food products bearing EU
quality schemes. Such requirements help contracting authorities facilitate product differentiation,
ensure quality assurance, promote local and regional economies, incorporate sustainability
considerations, and preserve cultural heritage. The newest EU GPP criteria for food even encourage
the employment of such schemes when drawing technical specifications.3!?

The EU has three food quality schemes: Geographical Indications (Gls), Traditional Specialities
Guaranteed (TSG) and Optional Quality Terms (OQT). Gls are divided into Protected Designation of
Origin (PDO) and Protected Geographical Indication (PGI). PDO covers agricultural products and
foodstuffs produced, processed, and prepared in a given geographical area using recognised know-
how. Examples of PDO products (specifically cheeses) include Parmigiano Reggiano from Italy, Danablu
from Denmark, Roquefort from France and Paski sir from Croatia. Conversely, PGl covers agricultural
products and foodstuffs closely linked to the geographical area, and at least one of the stages of
production, processing or preparation takes place in the area. Examples of PGI food products include
Aceto Balsamico di Modena from ltaly, Stevnskirsebaer from Denmark, Champagne from France, and
Krcki prsut from Croatia. Therefore, the main distinction between the two stems from the fact that
PDO schemes require all stages of production to occur within the specified geographical area, while
PGls allow for greater flexibility, i.e., with at least one stage taking place in the designated area.

309 EY Commission, 'Geographical Indications and Quality Schemes Explained' (Agriculture and Rural Development, 24 October 2023)
https://agriculture.ec.europa.eu/farming/geographical-indications-and-quality-schemes/geographical-indications-and-quality-schemes-
explained en.

310 Regulation (EU) No 1151/2012 of the European Parliament and of the Council of 21 November 2012 on quality schemes for agricultural products and
foodstuffs [2012] OJ L 343/1-29.

311 M Gragnani, 'The EU Regulation 1151/2012 on Quality Schemes for Agricultural Products and Foodstuffs' (2013) 8(6) European Food and Feed Law
Review 376-385.

312 EY Commission Staff Working Document (n 176), 18.
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EU Quality Schemes

l

Geographical Traditional Specialties Optional Quality
Indications (Gls) Guaranteed (TSGs) Terms (0QTs)

Figure 10: Differentiating between different EU Quality Schemes

Gls enhance the recognisability of agricultural products across the EU and beyond its borders,
anchoring their quality and characteristics to their specific geographical environments. The
designation of origin conveys traceability and the intrinsic link between the product's attributes and
its origin, embodying the EU's commitment to preserving its rich cultural and gastronomic heritage.

In the realm of public procurement, EU rules permit the specification of products that must meet PGI
or PDO standards. This alighment is permissible under Directive 2014/24/EU if tenders include the
phrase 'or equivalent' to maintain competitive openness. However, the distinct nature of PDO
products with EU-level protected status, like 'Mozzarella di Bufala Campana', may render the search
for equivalency more theoretical than practical.3!* Producers can reference Commission Regulation
1107/96, which grants PDO status to their product, to argue that no true equivalent exists.34

Such strategies may inadvertently align with 'buy local' policies, channelling business towards
domestic producers that can supply these protected goods.3!> That is the case in Italian mandatory
environmental requirements 'CAM', which stress the importance of 'other' quality marks such as Gls
as well as in Portugal see Article 5 of Law 34/2019.3% It should be clarified, however, that these

313 S Schoenmaekers, 'Public Procurement, Culture and Mozzarella: "Que Dici?"' (2021) 16(3) European Procurement & Public Private Partnership Law
Review 205-219 https://doi.org/10.21552/epppl/2021/3/6.

314 |bid.

315 Appolloni and others (n 290), 151.

316 Decreto 10 marzo 2020 (n 291), 28, 35-36, noting the decree specifically emphasizes the significance of quality marks for beef, pork, and chicken. See
Melo Fernandes (n 264), 23.
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references are in general to Gls rather than specific national GIs from any single nation, thus
encompassing Gls from other Member States as well.

The economic reality of EU Gls indicates that the most significant market for EU food products with
Gls is the EU itself, and it alone does not account for a significant amount of the agri-food sector
(around 7%) but also they play a crucial role in reinforcing the internal market, acknowledging the
array of values beyond economics, particularly cultural heritage.3'” Regulation 1151/2012 emphasises
the importance of these cultural considerations, affirming that the diversity and high quality of the
EU's agricultural production are central to its competitive advantage and are fundamental to its rich
cultural and gastronomic heritage.

Furthermore, there is a notable variance in the number
of Gl-protected products among EU countries. Nations
like Italy boast a larger array of protected products, 320
(55 of which are different types of cheeses), while
Denmark has only 8 (4 of which are different types of
cheeses).3'® This disparity could ostensibly provide
more scope for certain countries to advocate for
localism in public procurement. However, the

likelihood of such a preference threatening the internal
market is low. Most Gl products are considered
premium, often commanding a price premium, which is
a crucial consideration for public procurers operating

within limited budgets.3®® Thus, despite being

theoretically possible, the extensive procurement of Gl L

products is not a practice. Figure 11: Gl for food across Europe

The subsequent sections present an analysis of various established standards currently advocated and
applied to further SfP. The examination will be conducted from a legal compliance viewpoint, assessing
how well these standards align with existing legislative requirements.

317 A Torok, L Jantyik, ZM Mard, and HV Moir, 'Understanding the Real-World Impact of Geographical Indications: A Critical Review of the Empirical
Economic Literature' (2020) 12(22) Sustainability 9434 https://doi.org/10.3390/su12229434; A Térok and HV Moir, ‘'The Market Size for GI Food
Products—Evidence from the Empirical Economic Literature' (2018) 120(1316-2018-4981) Studies in Agricultural Economics 134-142
https://doi.org/10.22004/ag.econ.280975.

318 eAmbrosia — the EU geographical indications register https://ec.europa.eu/info/food-farming-fisheries/food-safety-and-quality/certification/quality-
labels/geographical-indications-register/.

319 OC Deselnicu, M Costanigro, DM Souza-Monteiro, and DT McFadden, 'A Meta-Analysis of Geographical Indication Food Valuation Studies: What Drives
the Premium for Origin-Based Labels?' (2013) Journal of Agricultural and Resource Economics 204-219 https://doi.org/10.22004/ag.econ.158285.
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11. Seasonality

The concept of seasonal food, albeit not universally defined, often refers to produce that is available
in abundant quantities and is at its peak in terms of harvest and flavour at specific times of the year.3?°
These are typically when the item is freshly picked, ensuring optimum freshness, taste, culinary
quality, price, and nutritional value. While some foods, like sweet potatoes, may develop their best
qualities a few weeks after harvest, most seasonal produce benefits from being consumed close to its
harvest time. Foods consumed within their natural growing season tend to be more flavourful and
nutritious than those consumed out of season. For instance, crops picked at the peak of ripeness offer
superior taste and are rich in nutrients, as studies have shown that fruits and vegetables can contain
higher levels of nutrients when allowed to ripen on their parent plant. Public procurement of seasonal
produce can also have a strong educational and cultural function by raising awareness of nature's
cycles by promoting traditional diets and seasonal eating habits.3?! Following organic production
methods, seasonality is the second most frequently utilised requirement in SfP within the EU.

We can differentiate between global and local seasonality. Global seasonal food is produced during a
region's natural growing period and may be consumed elsewhere. For example, mangos are in season
in Africa or Brazil in December and could be technically procured in the winter season in Germany.
Locally seasonal food is produced and consumed within the same climatic zone, avoiding high-energy
climate modification or storage (e.g., strawberries in June in Poland or Denmark).3?? Transport time
for produce can take a long time, which can impact the food's freshness. Exotic fruits, in particular, are
often picked unripe and then artificially ripened, affecting their nutrient content compared to those
freshly picked at maturity. Imported produce is likely treated with preservatives to survive
transportation and maintain shelf life. At the same time, local seasonal food retains more natural
nutrients like vitamin C, folate, and beta-carotene, which degrade after harvest. Opting for local
seasonal foods also supports the local economy and reduces environmental impact by minimising
transport distances.

320 B Bergmann Madsen, H Rippin, A Halloran, K Wickramasinghe, and WHO Europe, How Together We Can Make the World’s Most Healthy and
Sustainable Public Food Procurement (2022), 17 https://www.who.int/europe/publications/i/item/WHO-EURQ-2022-6178-45943-66333.

321 Mariani (n 28).

322 ) Macdiarmid, 'Seasonality and Dietary Requirements: Will Eating Seasonal Food Contribute to Health and Environmental Sustainability?' (2014) 73(3)
Proceedings of the Nutrition Society 368-375 https://doi.org/10.1017/50029665113003753.
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ADVANTAGES AND DISADVANTAGES OF SEASONAL FOOD
Advantages:

- Environmental Impact: Seasonal procurement reduces the need for high-energy inputs for off-
season production and mitigates the environmental impacts of food production, such as
fertiliser or pesticide runoff, which are exacerbated by non-seasonal weather patterns.3?3
Simultaneously, at times, importing produce in season from other countries can be more
sustainable and efficient than forcing domestic production out of season, for example, by using
heated greenhouses or storing certain crops like potatoes in cold storage for many months.324

- Economic Stability: It potentially supports local economies by aligning with the seasonal
availability of labour, though this can also be a drawback due to the variability in employment.

- Nutritional Value: Seasonal produce is often fresher, more nutritious, and more flavourful,
leading to higher-quality diets when local diversity is available.

Disadvantages:

- Nutritional Diversity: In some geographical areas, especially during harsh seasons like winter,
the variety of available seasonal food is limited, which could lead to nutritional
deficiencies.3?°

- Economic Impact: local seasonality at times is viewed as more expensive, less convenient,
and more time-consuming to source. It can undermine economic stability by intensifying
labour seasonality and job instability, and it does not necessarily preclude the exploitation of
workers in production.32°

Promoting seasonal produce as a voluntary EU GPP criterion dates back to the initial criteria set in
2008. At that time, it was advised to opt for seasonal produce to lower catering services' overall
expenses, considering the cost implications across the product's life cycle.3?’

Some concerns over legal compliance have raised questions about sourcing seasonal food and its
potential conflation with 'locality', which may account for seasonal food being omitted from the
updated voluntary EU GPP criteria.3?® An accompanying 'explanatory note' for contracting authorities

323 |bid., 369. However, there are exceptions. For instance, see the “Tomatoes” example in Section 10.4. of this study.

324 \Webb and others (n 274); Schebesta and Casado (n 29), 136; De Almeida Ferreira Neto and others (n 4) 230.

325 Macdiarmid (n 322), 371.

326 |bid., 372; E M DuPuis and D Goodman, 'Should we go "home" to eat?: toward a reflexive politics of localism' (2005) 21(3) Journal of Rural Studies 359
https://doi.org/10.1016/j.jrurstud.2005.05.011.

327 |CLEI — Local Governments for Sustainability & Ecoinstitut Barcelona, GPP Training Toolkit Background Product Report Food and Catering services
(2008), 27.

328 A Boyano Larriba, M Espinosa Martinez, R Rodriguez Quintero, B Neto, M De Oliveira Gama Caldas and O Wolf, EU GPP Criteria for Food Procurement,
Catering Services and Vending Machines (Publications Office of the European Union, Luxembourg 2019) EUR 29884 EN, ISBN 978-92-76-12119-0,
doi:10.2760/748165, JRC118360, 28.
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emphasises the necessity for documentation to specify the precise times of the year that various food
and beverage products should be supplied or made available. If a contracting authority opts to apply
the seasonality criterion, it should clarify its interpretation of the concept and provide a calendar
detailing the foods deemed seasonal throughout the year.

Contracting authorities should ensure their seasonal requirements do not covertly favour local
suppliers. For example, establishing a criterium of the seasonality of a specific variety of oranges in
December that, in fact, is predominantly or even solely available at the jurisdiction of the contracting
authority in the EU could be seen as a veiled local preference. Such a narrow definition of the subject
matter of a contract, in our opinion, would run the risk of being challenged as a procurement design
that artificially narrows competition. Thus, adopting 'global seasonality' promotes sustainability
without indirectly advantaging local suppliers. Furthermore, the contracting authorities can require
the economic operator to deliver the specific products in season in the economic operator's
geographical area but cannot demand the economic operator to have all their operations based on
such products. The global seasonality must undoubtedly be compounded with measuring against GHG
emissions and other impacts related to transport to ensure a holistic approach to SfP.

Itis also of the essence for contracting authorities to have the capacity to check whether the economic

operator is offering a product grown in season if that requirement is to be used. It is an assumption
that many contracting authorities do not have such capacity due to a lack of resources. A solution
would be the EU-wide repository with approximate dates of when some produce is in season for each
geographical area. Currently, there are no completely comprehensive systems serving such a purpose
in place.3?® However, until then, the contracting authority may require the economic operators to
indicate the supply chain management and tracking systems that must be used during contract
performance. Such demands, as stated in the Beentjes case, even though part of contract
performance, should be indicated during the notice period so that contractors may become aware of
its existence.33 In that way, the public buyer ensures that the delivered food products are indeed
seasonal and makes the whole process transparent and verifiable.

Taking Italy as a case study, their legislative approach to amplify seasonal food procurement is by
providing a seasonal calendar within the legislative decree that outlines the mandatory minimum
environmental benchmarks for food and catering services.?3! The seasonality of the fruits and
vegetables listed in the Annex strongly suggests a Mediterranean climate, particularly characteristic
of Italy. The combination of citrus fruits (like oranges, bergamot, and lemons) during the winter
months, alongside typical Italian vegetables such as cardoons, chicory, and different types of cabbage,
aligns well with what one would expect from Italian seasonal produce. Furthermore, specific items like

323 An example of website that offers such tool is: https://www.eufic.org/en/explore-seasonal-fruit-and-vegetables-in-europe. The tool serves the
function of searching when different fruit and vegetables are in season across Europe.

330 Case C-31/87, Beentjes (n 95), para 36.

331 Decreto 10 marzo 2020 (n 291).
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Romanesco cabbage, puntarelle (Catalonian chicory), and agretti are distinctively Italian and not
commonly found in the seasonal produce lists of other countries. Therefore, it is clear that Italian
legislators suggest the usage of local seasonality criteria, which they most presumably link to food as
part of the culture and national tradition (see Section 13).

12. Short Supply Chains

A 'short supply chain' is defined by limited or non-existent intermediary involvement between the
initial producer, such as a farmer, and the final buyer—which can include direct sales from the
producer.33? The official definition of a 'short supply chain' is provided in Article 2(1)(m) of the
Regulation (EAFRD):

"(...)involving a limited number of economic operators, committed to co-operation, local economic
development, and close geographical and social relations between producers, processors and consumers." 333

Concerning the scope of the subjects in the context of the EU Public Procurement Law, this definition
should be analysed in relation to Article 2(1)(10) of the Directive 2014/24/EU, which defines economic
operator as:

"(...)any natural or legal person or public entity or group of such persons and/or entities, including any
temporary association of undertakings."

A short supply chain's definition highlights its role in supporting rural areas by allowing farmers and
producers to retain a greater portion of the value added to their products, which can significantly
enhance their income. 33* This financial improvement can have a ripple effect on local economies.
Furthermore, short supply chains are aligned with the perspective that locally occurring food
production and processing are influenced by and contribute to the preservation of local food culture,
food heritage, and consumption patterns. This often translates into new job opportunities, the
establishment of more direct interactions between consumers and producers, and the reinforcement
of urban-rural links, alongside the reduction of food miles.?3> Consequently, the promotion of short

332 S Jarzebowski, M Bourlakis, and A Bezat-Jarzebowska, 'Short food supply chains (SFSC) as local and sustainable systems' (2020) 12(11) Sustainability
4715 https://doi.org/10.3390/su12114715.

333 Regulation (EU) No 1305/2013 on support for rural development [2013] OJ L 347/487.

334 Schmitt and others (n 281); Kneafsey and others (n 281); A Malak-Rawlikowska, E Majewski, A Wgs, S O Borgen, P Csillag, M Donati, R Freeman, V
Hoang, J-L Lecoeur, M C Mancini, A Nguyen, M Saidi, B Tocco, A Térok, M Veneziani, G Vittersg, and P Wavresky, 'Measuring the Economic,
Environmental, and Social Sustainability of Short Food Supply Chains' (2019) 11(15) Sustainability 4004 https://doi.org/10.3390/su11154004; M
Mancini, D Menozzi, M Donati, B Biasini, M Veneziani, and F Arfini, 'Producers’ and Consumers’ Perception of the Sustainability of Short Food Supply
Chains: The Case of Parmigiano Reggiano PDO' (2019) 11(3) Sustainability 721 https://doi.org/10.3390/su11030721.

335 Jarzebowski and others (n 332); Mancini and others (n 334); F Galli, F Bartolini, G Brunori, L Colombo, O Gava, S Grando, and A Marescotti,
'Sustainability assessment of food supply chains: an application to local and global bread in Italy' (2015) 3(1) Agricultural and Food Economics 21
https://doi.org/10.1186/s40100-015-0039-0..
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supply chains is viewed as a catalyst for SrPP within the context of the EU agriculture sector. The
growing interest in short-supply chains also reflects consumer demand for high-quality and easily
identifiable products.

Relational and geographical proximity are distinctive dimensions of proximity in short-supply chains.
Geographical proximity pertains to the physical distance between actors and their interactions. Such
closeness may, for instance, reduce transportation costs and enhance the speed of delivery. Relational
proximity, on the other hand, refers to the social or organisational ties between actors within the
supply chain. Therefore, stronger relational proximity is the one in which there are very few or no
intermediaries between economic operators and contracting authorities, allowing for close
collaboration and relationship building. Emphasising such relational proximity in SfP ensures:

- enhanced traceability,

- a reduction of transaction costs, which means that original
suppliers (e.g., farmers) are left with higher share of profit,

- stronger accountability and better enforcement of contractual
obligations

While short supply chains are generally regarded as beneficial for various reasons, there may be
aspects of their implementation that invite scrutiny under EU law, particularly in relation to public
procurement. It is worth considering whether practices promoting geographical proximity might, in
certain circumstances, raise questions in the context of Article 34 TFEU, which concerns 'measures
with an effect equivalent to quantitative restrictions'. This is not to suggest that short supply chains
are inherently problematic but rather that there could be specific instances where compatibility with
EU principles may need careful examination.

Contracting authorities have the prerogative to require short supply chains, particularly if these are
essential for executing broader strategic objectives, such as being a crucial component of public policy
or safeguarding environmental and health interests. This is stipulated in Article 36 TFEU:

"The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on imports, exports or goods
in transit justified on grounds of public morality, public policy or public security; the protection of health and
life of humans, animals or plants; the protection of national treasures possessing artistic, historic or
archaeological value; or the protection of industrial and commercial property. Such prohibitions or restrictions
shall not, however, constitute a means of arbitrary discrimination or a disquised restriction on trade between
Member States.”

Under EU law, derogations from Article 34 on the grounds of public policy are vaguely defined. The
CJEU only once accepted a derogation on such grounds, and the proceedings in question were not
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about public procurement.33® A possible derogation concerning geographical proximity might need to
be considered within the context of overriding public interest and policy, particularly in relation to the
resilience and food security concerns outlined in Section 13.

Emphasising relational proximity in the context of the 'short supply chain' is generally viewed as
compliant with EU public procurement law. Establishing relationships with suppliers can be viewed as
procurement's social dimension. Moreover, adopting a 'short supply chain' approach leads to the
exclusion of intermediary groups in their entirety rather than singling out individual suppliers. This
method does not infringe upon the principles of equal treatment and non-discrimination since it
applies uniformly to all entities within the same segment of the supply chain, effectively removing
them as a collective from the marketplace by the application of the 'short supply chain'
requirement.3%’

The 'short supply chains' have already been used in Italian legislation. Under Italian law, the 'Short
Supply Chain' or 'Filiera Corta' for food is explicitly allowed to be used as a part of award criteria.338
The short food supply chain concept emphasises direct selling between primary producers (or their
associations) and meal preparation centres or through a solitary intermediary such as a distribution
platform, which must be located within a desighated 'km 0' radius.33° The latter is already discussed in
Section 10.4. on food miles. Additionally, supplier evaluation is to be based on the adherence to
organic and local sourcing, the use of environmentally friendly transportation (such as electric or
biofuel-powered vehicles), and the documentation of their supply chains and transport methods.34

It should be noted, however, that based on Italian solutions, geographical proximity has been used as
an award criterion. Moreover, the award criterion applies to organic products of specific food
categories. Points are to be awarded in proportion to the highest number of organic 'km 0 and short-
chain products offered and their representativeness. Such a solution is considered to be less restrictive
compared to, for instance, requiring it to be in technical specifications. This is because, in this setup,
suppliers are not outright excluded based on their inability to meet the short food supply chain
condition. Instead, they might be given a lower score on that specific criterion but can still potentially
be competitive based on other factors or criteria in the bid.

Also, France refers to short food supply chains in its law.3*! This solution is foreseen not in a detailed
legislative decree governing specifically mandatory minimum environmental criteria for food but in

336 Case 7/78, Regina v Thompson, ECLI:EU:C:1978:209

337 See eg, Case C-21/03 and C-34/03, Fabricom (n 50), para 27, Case T-125/06, Centro Studi Manieri v Council (n 50), para 82; Case C-304/01, Spain v
Commission (n 50), para 31; Case C-27/15, Pizzo, (n 50): para 36.

338 Decreto 10 marzo 2020 (n 291), 11.

339 |bid., 7-8.

340 |bid., 8.

341 In France, ‘short supply chains’ have been officially defined by the French Ministry of Agriculture as a marketing mode involving either the direct sale
of products from the producer to the consumer, or the indirect sale with no more than one intermediary. Available at:
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/586650/EPRS BRI(2016)586650 EN.pdf
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the French Public Procurement Code.3*? Among the criteria for assessing the MEAT tender, French
legislator list:

“Quality, including [...] production and marketing conditions, the guarantee of producers' fair remuneration,
[...] performance in terms of environmental protection, development of direct supply chains of agricultural
products, biodiversity, animal welfare.” 34

Thus, in France, when employing multiple criteria evaluation for selecting the MEAT tender, a
contracting authority may award additional points to an economic operator that contributes to the
'development of direct supplies of agricultural products." The economic operator is considered to
satisfy such a criterion when there is no more than one intermediary between the producer and the
consumer.3* This approach differs from Italian insofar as relational proximity is emphasised rather
than geographical — meaning it is more in line with fundamental principles of EU Public Procurement
Law. This is because it is assumed that a much broader pool of economic operators could establish a
direct relationship (and thus establish relational proximity) with contracting authority than there are
those who are able to produce in a narrowly defined geographical area.

13. Food as an Element of Cultural Tradition and Resilience

Food, which represents cultural identity and supports resilience and food security in EU Member
States, can be considered a paramount public interest. This viewpoint is significant as it might justify
certain exemptions from the application of Directive 2014/24/EU under particular conditions.

Culture is broadly perceived as the fabric that organises and stabilises community life and daily
practices through an array of beliefs, rituals, arts, symbols, language, attire, and, indeed, food —all
defining a group's identity at any given time.3* This inclusive definition certainly encompasses food
within its ambit. As scholarly doctrine highlights, the primary values in the food system in human
experience are culturally derived, reflecting a process that transforms and reinterprets the natural
world.3*® Food-related cultural considerations extend to local or national culinary traditions,
sometimes rising to the level of a cultural heritage steeped in these culinary traditions.3¥

Explicitly, Article 10(b) Directive 2014/24/EU touches on culture in relation to acquiring and producing
materials for audio-visual or radio media services. Recital 23 highlights this, noting:

342 Code de la Commande Publique [French Public Procurement Code].

343 |bid., art R2152-7, 2°, a).

344 C Falvo, 'Targeting 100% Organic, Local and Homemade Meals in Dordogne Secondary Schools: An Integrated and Circular Approach' (SAPIENS
Network 2023) https://sapiensnetwork.eu/case-study-organic-local-meals-dordogne-secondary-schools/).

345 M Danesi, Popular Culture — Introductory Perspectives (4th edn, Rowman & Littlefield 2019), 15.

346 M Montanari, Food Is Culture (Columbia University Press, 2006), 1.

347 Schoenmaekers (n 313), 219.
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"The awarding of public contracts for certain audio-visual and radio media services by media providers should
allow aspects of cultural or social significance to be taken into account, which renders the application of
procurement rules inappropriate.”

This stance reflects the idea that cultural matters are so crucial that they might override the usual
rules of the EU Public Procurement Law. 3*® Article 74 of Directive 2014/24/EU, which deals with social
and certain other services, also recognizes the importance of culture. For these services, the directive's
conditions are softened, and the application threshold is raised to €750,000, showing that the EU
lawmakers want to highlight the importance of cultural considerations, even if that means setting
aside or greatly reducing the Directive's rules. To apply this more relaxed approach, services need to
be classified under one of the categories in Annex 14, called ‘Administrative, social, educational, health
care and cultural services. Within cultural services, the Common Procurement Vocabulary (CPV) codes
cover a spectrum of services, such as organizing exhibitions, fairs, congresses, seminars, and various
events, including cultural activities, festivals, parties, and fashion shows, not to mention setting up
fairs and exhibitions.

Outside of audio-visual services and those in Annex 14, other areas might also be seen as part of a
culture, deserving special exemptions from the rules of Directive 2014/24/EU. In the authors' opinion,
food, with its deep ties to cultural identity and the social weave, should be considered in this light.
Arguing for this exemption, though, means looking past a narrow reading of Directive 2014/24/EU and
instead appealing to broader ideas of overriding public interest and public policy.3*° In this context,
reference should be made to Article 36 of the Treaty, according to which:

"The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on imports, exports or goods
in transit justified on grounds of public morality, public policy or public security; the protection of health and
life of humans, animals or plants; the protection of national treasures possessing artistic, historic or
archaeological value; or the protection of industrial and commercial property. Such prohibitions or restrictions
shall not, however, constitute a means of arbitrary discrimination or a disguised restriction on trade between
Member States."

Regarding matters of overriding public interest, cultural issues have been a focus in several CJEU
rulings. 3°° For instance, in the Cinéthique case, the CJEU recognized that safeguarding cinema as a
cultural medium may justify limitations on the free circulation of video recordings.3>!

348 |bid., 207.

39 |bid., 213.

350 |bid., 211, ie see Cases C-202/11, Anton Las v PSA Antwerp NV, ECLI:EU:C:2013:239, paras 25-27 and C-391/09, Runevi¢ Vardyn, ECLI:EU:C:2011:291,
paras 87-88.

351 |bid., 210, ie see Joined cases C-60/84 and 61/84, Cinéthique, ECLI:EU:C:1985:329 paras 20-23.
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Furthermore, the concept of overriding public interest is highlighted in Recital 41, affirming that:

"Nothing in this Directive should prevent the imposition or enforcement of measures necessary to protect
public policy, public morality, public security, health, human and animal life, the preservation of plant life or
other environmental measures, in particular with a view to sustainable development, provided that those
measures are in conformity with the TFEU."

The issue of food, as a pivotal element of overriding public interest, needs to be contemplated
together with the resilience and food security of EU Member States. The resilience of EU territories in
terms of food security is an ever-growing priority. Recent events, notably COVID-19, have cast a
spotlight on the vulnerability of food systems to disruptions and the likelihood of future shocks. These
events have prompted a drive towards enhancing the resilience of food systems, ensuring the
availability and accessibility of nutritious and safe food during unexpected disruptions.3°2

Both the cultural importance of food and its vital role in bolstering resilience fortify the argument to
consider them as fundamental to the public policy described in Recital 41. Accordingly, these aspects
could justify certain constraints on the Treaty freedoms related to the movement of goods and
services. This reasoning might be manifested by Article 42(2) Directive 2014/24/EU, which allows for
justified restrictions in competitive bidding when defining technical specifications for contracts. An
example could be specifying traditional foods in school catering contracts, where favouring local
culinary traditions may reduce competitive scope but remain in line with the aforementioned
rationale, thus maintaining the principles of EU Public Procurement Law.

352 K Rimhanen, J Aakkula, K Aro et al., 'The elements of resilience in the food system and means to enhance the stability of the food supply' (2023) 43
Environment Systems and Decisions 143—160 https://doi.org/10.1007/s10669-022-09889-5.
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Part lll: Legislative Changes

Key Learnings

e Replacing the L2SM Concept with a Reference to LCC: Due to the ambiguity surrounding the L2SM
concept and to better promote SPP, it is advisable to replace L2SM references in various articles of
Directive 2014/24/EU with 'the product, service, or works throughout its life cycle.’

e Rethink the Increased Importance of CSR: CSR should be treated similarly to the permitted quality
and environmental standards in Article 62, with safeguards against abuse already established in
Article 18(1).

e Potential Modalities for SfP: The EU should advance the adoption of specific, food-oriented
sustainable mandatory public procurement criteria by rendering the current voluntary EU Green
Public Procurement criteria obligatory or by instituting minimum targets, thereby harmonising
standardisation with the necessary flexibility to reflect the diverse sustainability levels present
across markets.

e Exempt Food from EU Public Procurement Law: taking into account the specificity of food as a good
of strategic importance for health, environment, local economic development, culture and
resilience and, therefore, its profound distinctiveness from other commodities, it is proposed to
consider the exempt the purchase of food from the scope of EU Public Procurement Law. However,
such action does not necessarily imply the realisation of the objectives of recognising the value and
specificity of food. It would seem more appropriate to increase market professionalisation activities
in making better use of the available legal constructs.
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14. Embracing LCC over the Link to the Subject Matter and Integrating CSR=:

It is time to reconsider the use of the L2SM of the contract due to the ambiguity surrounding its
definition, despite over a decade since its invention. This ambiguity may deter contracting authorities
from SPP due to the fear of legal challenges. Instead, a shift towards the more clearly defined LCC is
advisable. The term 'life cycle' is distinctly clarified in Directive 2014/24/EU, Article 2(20),
encompassing all stages from R&D to end-of-life. Article 68, which aligns with this definition and adds
climate change considerations, omits direct reference to the product's L2SM, except when addressing
'environmental externalities.' Hence, for clarity and to promote SPP, references to L2SM in various
Articles of Directive 2014/24/EU should be replaced with 'the product, service or works during its life
cycle.'

The principle of objectivity must remain central to ensuring equal treatment in procurement, with
sustainability claims requiring substantiation. This is evident in the context of labels and technical
specifications and implicitly supported by Recital 92 for award criteria. Furthermore, Article 18(1),
which applies to all procurement stages, can mitigate the potential discriminatory risk posed by
detailed life cycle references.

The issue of Corporate Social Responsibility (CSR) in public procurement is complex. The current
Directives prohibit general CSR policy consideration in tenders (Recital 97). Moving beyond L2SM does
not inherently permit CSR references, as CSR pertains to the seller, not the product or its life cycle.
Historical precedents and the traditional structure of public procurement law have resisted
incorporating CSR. Nevertheless, the 2014 reform's softened stance on the tenderer's experience as
an award criterion suggests an openness to change. The resistance to CSR may simply reflect a policy
choice, avoiding the integration of the industry's CSR practices. Arguing for a change, CSR should be
treated akin to the permitted quality and environmental standards in Article 62, with safeguards
against misuse already established in Article 18(1).

15. Potential Modalities for Sustainable Food Procurement

Modalities refer to the methods, approaches, or means through which the EU intends to implement
and operationalise mandatory criteria for sustainable food. By reflecting on experiences from other
sectors, either certain minimum criteria would be set at the EU level when purchasing food products
or catering services (e.g., by making currently voluntary application EU GPP mandatory) or by
establishing minimum mandatory targets that must be met.3>

353 Section is based on the work of Andhov and others (n 106).
354 Andhov and others (n 42). See also: Janssen and Caranta (n 41); Mélon, L. (2020). More than a nudge? Arguments and tools for mandating green
public procurement in the EU. Sustainability, 12(3), 988. https://doi.org/10.3390/su12030988.
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Sector-specific minimum mandatory public procurement criteria have already been established for
the procurement of IT office equipment,3>° vehicles,3*® new public buildings,3>” and equipment within
public buildings.3°® In the food sector, this could be done by utilising the existing voluntary EU GPP
criteria for food and catering services. This would be the most sensible approach rather than
reinventing the wheel and starting from scratch.3>° Still, the currently developed EU GPP criteria for
food and catering services have not been developed comprehensively to fully incorporate the health
and social dimensions of food sustainability highlighted in the Farm to Fork strategy. The sustainability
labelling scheme, which has been proposed as one of the 27 action points supplementing the Farm to
Fork strategy, has the potential to address these gaps by providing a more holistic framework for
evaluating food sustainability.36°

Furthermore, when discussing how minimum mandatory criteria could be introduced in practice, one
could differentiate between the introduction of:

1. substantive criteria, setting, for instance, minimum quality thresholds (via technical
specifications) or prizing better quality (via award criteria), and
2. procedural criteria, e.g. requiring contracting authorities to motivate the choice, e.g. for the

lowest price as an award criterion.36!

On the one hand, substantive minimum criteria for contracting authorities can simplify application
processes and provide an important indication of the essential characteristics of the public contract.
On the other hand, the effectiveness of procedural criteria may be an important part of a long-term
shift in contracting authorities' attitudes towards SfP.362

An alternative modality to sector-specific mandatory public procurement criteria involves
incorporating compulsory minimum targets for public procurement into EU legislation aimed at
Member States while granting Member States the autonomy to determine the most effective methods
to achieve these targets. Such an approach has already been adopted in the case of the Clean Vehicles
Directive, which requires Member States to ensure that at least a certain amount of vehicles they
procure are ‘clean’ by setting national targets.3%3 As such, the ‘targets’ approach allows for a degree

355 Regulation (EU) No 174/2013 of the European Parliament and of the Council of 5 February 2013 amending Regulation (EC) No 106/2008 on a
Community energy-efficiency labelling programme for office equipment, [2013] OJ L 63/1, art 6.

356 Directive (EU) 2019/1161 of the European Parliament and of the Council of 20 June 2019 amending Directive 2009/33/EC on the promotion of clean
and energy-efficient road transport vehicles [2019] OJ L 188/116, art. 5.

357 Directive 2010/31/EU of the European Parliament and of the Council of 19 May 2010 on the energy performance of buildings (recast) [2010] OJ L
153/13.

358 Directive (EU) 2023/1791 of the European Parliament and of the Council of 13 September 2023 on energy efficiency and amending Regulation (EU)
2023/955 (recast) [2023] OJ L 231/1, art. 5.

359 Schebesta and Casado (n 29), 142; Caranta (n 27).

360 Draft Action Plan (n 203), 3.

361 W Janssen, 'Foundations of the Paradigm Shift: Towards Mandatory Sustainability Requirements in EU Public Procurement' in W Janssen & R Caranta
(Eds.), Mandatory Sustainability Requirements in EU Public Procurement Law (Hart, Oxford 2023) 18.

362 |bid.

363 Directive (EU) 2019/1161, art 5(1) (n 491).
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of flexibility in policy, enabling prioritisation of food sustainability aspects that are found to be most
relevant and is therefore less constraining on Member States.3¢*

16. Proposal to Exempt Food from EU Public Procurement Law

Although numerous solutions can be used to promote SfP, questions may arise about how to further
diversify this type of procurement. More far-reaching proposals are aimed at directly exempting food
procurement from the provisions of the EU Public Procurement Law. From this perspective it is pointed
out that food is not merely a commodity but a fundamental resource and a human right—as
acknowledged by the United Nations—is essential for our collective well-being and existence.3%> The
procurement of food substantially affects public health and, by extension, public expenditure in cases
of diet-related diseases. It plays a crucial role from the cultural and resilience perspective. For this
reason, the procurement of food for, e.g. a school or kindergarten, is radically different from the
purchase of electronic equipment or furniture. This raises the question of whether the existing
nuanced approach to public procurement of food is sufficient to adequately safeguard the importance
of food. Moreover, even existing legal regulations, especially those that are often characterised by a
high level of complexity, do not ensure their use in the practical operation of contracting authorities.
Contracting authorities without the relevant knowledge will, therefore, often opt for 'simple’ solutions
typical of any other category of public procurement.

The situation is complicated by the increase of regulations in secondary legislation encouraging the
promotion of SfP solutions, which at first sight may seem difficult to implement based on Directive
2014/24/EU. For example, the EU explicitly mentions school fruit, vegetables, and milk in its scheme
by stating that:

"EU countries may encourage local, short supply chain, organic and quality scheme products if they

wish.” 366

Thus, both the level of complexity of the current legislation and the possible unclear relationship with
EU public policies may result in diluting the essence and value of food.

Based on Directive 2014/24/EU, a broad catalogue of exemptions from EU Public Procurement Law is
provided, taking into account the particularities or national interests inherent to certain types of
supplies, services, and construction works.3%” Among the areas exempt from EU Public Procurement
Law are transactions involving the acquisition or leasing of land, existing buildings, or other real estate

364 Schebesta and Casado (n 29), 145.

365 Andhov and others (n 42).

366 EU Commission (DG Agriculture), EU school fruit, vegetables & milk scheme, https://ec.europa.eu/agriculture/school-scheme_en.
367 Directive 2014/24/EU, sec 3, arts 7-14.
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assets, the procurement or rights related to such properties, the creation, development, production,
or co-production of content for audio-visual or radio media services, and arbitration and conciliation
services. 368 Additionally, the Directive 2014/24/EU provides for exclusions concerning the cooperation
between entities within the public sector.3

In view of the above challenges, the possibility of exempting food procurement from the provisions of
Directive 2014/24/EU has been raised. However, such a radical measure would not necessarily achieve
the intended objectives. Further professionalisation of contracting authorities and raising awareness
among procurement market participants about the importance of food in public procurement and the
existing legal provisions applicable could significantly amplify the effectiveness of the procurement
process.

368 Directive 2014/24/EU, art 10(a)-(c).
369 Directive 2014/24/EU, art 12.
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Part IV: Conclusion

In conclusion, Sustainable Food Procurement within the EU represents a critical field for advancing
sustainable development goals and integrating principles of Green Public Procurement and Socially
Responsible Public Procurement. The considerable scope and financial significance of public
procurement in the EU highlight its vital function in upholding health, security, and regional resilience.

Soft law instruments like the GPP criteria drive SfP forward and are part of wider initiatives such as the
Farm to Fork strategy, a key component of the EU Green Deal.

Importantly, SPP must align with the fundamental procurement principles of equal treatment, non-
discrimination, and transparency. This ensures that sustainability considerations are linked to the
subject matter of the contract, adhering to the provisions of Directive 2014/24/EU and the case law
of the CJEU.

This study has assessed the legal constraints for sourcing local and seasonal food from small producers.
It recommends legislative refinements to boost sustainable food competitiveness, such as the
implementation of Life Cycle Costing, a greater focus on Corporate Social Responsibility, and the
advancement in establishing specific mandatory minimum SPP criteria for food.

A radical legislative proposition is to exempt food procurement from the strictures of Directive
2014/24/EU. Such a departure could mark a paradigm shift in public procurement, bringing it into
closer alignment with the public values and policy objectives of the EU. Nonetheless, such an
exemption would not automatically enhance the application of solutions that promote values and
objectives related to food. Hence, a more valuable strategy may lie in further professionalising the
public procurement sector, informed by the existing legal frameworks.

Ultimately, the study calls for a balanced approach that honours food procurement's distinctive
character, aligns with the core objectives of public procurement, and propels the EU's sustainability
goals. This balanced methodology not only champions the well-being of citizens and bolsters farmers'
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pivotal role but also ensures that procurement practices adhere to principles of transparency, equal
treatment, open competition, and non-discrimination. In advancing this approach, it is imperative that
procurement policies, practices and laws evolve to accommodate the particularities of food
procurement while maintaining the integrity and objectives that public procurement is about. This
dual focus is essential in fostering a procurement environment that is both sustainable and
economically prudent.
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